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Acting on the basis of the individual appointmelysthe Marshal of the Sejm of the Republic of
Poland of 31 March 2016, carried out on the basteedecision of the Sejm Marshal no. 4 of 30
March 2016, issued pursuanto paragraph 2 of the Resolution No. 28 of the BEresi of the Sejm

of 19 April 1995 on the principles of organisatiminscientific advice to the Sejm and its bodies, th
appointment of parliamentary advisors and the Gigxpert opinions (as amended) — and within the
framework defined by the accompanying agreementh thie Chancellery of the Sejm of the

Republic of Poland,

the Team of Experts on the Issues Related to tmst@ational Tribunal, composed of:

- Prof. dr hab. Arkadiusz Adamczyk (Jan KochanowshkinMersity in Kielce)
- Dr Wojciech Arndt

- Prof. dr hab. Bogustaw Banaszak

- Prof. dr hab. Andrzej Bryk

- Prof. dr hab. Pawet Czubik (Cracow University obBomics)

- Prof. dr hab. Andrzej Dziadzio

- Prof. dr hab. Jolanta Jalkka-Bonca

- Prof. dr hab. Anna tabno

- Prof. dr hab. Jan Majchrowski (University of Wargawleam Coordinator
- Prof. dr hab. Maciej Marszat (University of Wroctaw

- Justice emeritus of the Supreme Court BogustavehBki

- Prof. dr hab. Bogdan Szlachta

- Prof. dr hab. Bogumit Szmulik (Cardinal Stefan Wisski University)

- Prof. dr hab. Jarostaw Szymanek (University of \@eass

- with the participation of the Secretary of the Teamgr. Rafat Czarski,
hereby notifies the Sejm Marshal of the RepubliPolfand of the completion of its work.

In accordance with the aforementioned acts comisiifuthe legal basis for the team’s
activities, and in reference to the Declarationhef Sejm Marshal of the Republic of Poland of 22

March 2016 on the political and legal conflict winiarose around the Constitutional Tribunal in



which the Sejm Marshal, Mr Marek Kucliski, announced the appointment of a team of experts
analyse in a comprehensive manner the issuesdétatiee Constitutional Tribunal, using in its work
the statements and opinions concerning the saidssnade by various entities, the Team of Experts
on the Issues Related to the Constitutional Tribberaeby submits this report, emphasising at the
same time that the primary opinion which was talkén account while formulating the theses and
postulates of this report was the Opinion of theofaan Commission for Democracy through Law
on the amendment of the Act of 25 June 2015 orCitwestitutional Tribunal of the Republic of
Poland adopted by the Venice Commission on thenl@iéhary session in Venice, on 11-12 March

2016 (hereinafter referred to as the “Opinionh& Yenice Commission”).



PART |

After considering a number of analyses, in paréictthe Opinion of the Venice Commission
and justifications for the drafts of the Act on tBenstitutional Tribunal which have been presented
in recent weeks by political partlesind taking into account the legal environmentoihias been
changing in the last year, as well as the opinmmerning the course of events of the last few
years, the Team noted the tension which existsdertihe two ways of framing the discussed issues.
They are connected with different ways of undeditasnthe concept of state — defining it in ways
which either put emphasis on its function as atigal community, that is, a nation, or on the
significance of the legal order. These two visiohstate are neither the consequence of different
lines of development of legal systems of particelauntries nor the result of the presence (or lack
thereof) of constitutional courts in the said coigst What they are is the answer to the question
concerning the so-called internal sovereignty whnchcates that the sovereign power, in its role as
a legislator, has the exclusive right to shapehiwia certain substantive framework, the content of
applicable laws and to legitimise all public auities’. The proponents of the first position put
emphasis on the community understood as the sedgadilitical nation which exercises the supreme
power in the country and constitutes the fundameata and the normative acts which are based
upon it, and to which all organs of the state atgosdinate. On the other hand, the proponentseof th
second position recognise the legal order as aishontach is not only superior (primary) in relation
to the political community and binding for it ant is public bodies, but also a domain which
legitimises the functioning of this community atslpublic bodies. While in the first case the matio
as a political community of all citizens that conge the state is the primary category, and uatler
circumstances the fundamental category, in thengbcase, the attribute of sovereignty is transterre
to the law itself, in particular to the most im@ont of normative acts — the constitution.

As a result, the proponents of the two opposingrssperceive as the sovereign either the

political community (nation) or the system of legabrms represented by the constitution.

1 The team analysed the following drafts and opinig¢hsthe parliamentary draft act on the Constiiil Tribunal of
29 April 2016. (Sejm Paper No. 558) — hereinafedemred to as the “PiS draft”; (2) the parliamentdraft act on the
amendment of the Constitution of 15 December 20En{Saper No. 166) — hereinafter referred to as'Kiukiz'15
draft”; (3) the parliamentary draft act on the Citnional Tribunal of 10 February 2016 — hereieafteferred to as the
“Nowoczesna draft”; (4) the parliamentary draft acteading the Act on the Constitutional Tribunal of Aril 2016 -
hereinafter referred to as the “PSL draft”; (5) ditzens’ draft act on the Constitutional Tribui&l20 May 2016 (Sejm
Paper No. 550), hereinafter referred to as the “KCOdityr(6) a draft act on the amendment of the Citusdn of 20
April 2016 and the statement of the coalition Kgali©@dnowy Rzeczypospolitej Wolkdi Nadzieja (KORWIN) of 20
April 2016 — hereinafter referred to as the “KORWiINftl; (7) a letter from Razem party of 14 April 2048dressed to
the Sejm Marshal including the party’s opinion ba publishing of the judgement of the Constitutiofrédbunal.

2 Cf. L. Ehrlich,Prawo narodéwkK. S. Jakubowski, Lviv 1927, p. 107. The authad tiee concept of internal sovereignty
with the concept of “catowtad’é’ (supreme authority) which he defined as “the atithdo regulate all relations within
the state”.



Admittedly, the two visions of the state can leaccompeting ways of perceiving the sovereign
power, reflecting either the sovereignty of a fcdit community (natio)or the sovereignty of the
law*. However, they can also be seen as interdeperdeict) appears to be a serious and a desirable
challenge for a modern state built by the legal momity®.

To some extent both these ways of conceptualisiagstate are well known in the Polish
history related to political systems, as they rdslerthe concepts which were included in the March
Constitution of 1921 and the April Constitution1835. The first of them gave prominence to the
role of the nation as a sovereign, while the se@nghasised the role of the state understood as a
specific legal order. Even before the outbreak ofM/War Il, it was pointed out that the first was
modelled after the French solutions, indicating Wy role of the legislator acting through
representative bodi&swhich were supposed to reproduce as faithfullp@ssible the distribution
of particular groups and social forces, whereasAgw#l Constitution was focused on the issue of
unity which ought to be symbolised by a uniformdegrder, which, in contrast, was based on the
heritage of the experience of the German consiitatisni. While the March Constitution put
emphasis on the rights and freedoms of individuhks April Constitution emphasised their duties
towards the state. The first one treated the stai@ or less like a group of individuals creating a
community which has something like a “general willépendent on the will of its individual
members, whereas the second one tied the stdie ¢onhcept of normative order, granting it a “legal
character” and turning it into an “anonymous efitéguipped with political powerefnpiré®. The
concept of “common will”, emphasised in the Consitin of 1921, was met with opposition as an
idea which was rooted in the “democratic ideologywhich was to identify the state with the

currently living generation (as the sovereign). €hics of this approach pointed out that theestat

% The concept which has been developed at least iecdays of Marsilius of Padua, for example inwweks of J.
Locke, J.J. Rousseau and the American Foundingfath should be noted that this idea was presethiei times of the
Polish-Lithuanian Commonwealth and J. Bodin crititcabmmented on the system which referred to it whemwrote
with scepticism about the “the sovereignty of theviliy” in the sixteenth-century Poland. Cf. h&ze&é ksigg o
Rzeczypospolitefrans. R. Bierzanek, Z. 1zdebski, J. Wréblewski r¥¢awa 1958, p. 190, 192. To read more about this
concept of sovereignty of community, cf. G. NootdPgpular Sovereignty in the West: Polities, Contamtiand Ideas,
London & New York 2013.

4 The author of this term, which is most often assted with the Austrian legal theorist Hans Kelsen, wautch
lawyer, Hugo Krabbe (cf. hiBie lehre der Rechtssouveranitat. Beitrag zur Stiehire,J.B. Wolters, Groningen 1906).
It is worth noting that the rule of the sovereigofylaw (aside from the above-mentioned sovereigfityability) was
present in the Polish-Lithuanian Commonwealth adtlsance the sixteenth century when the concept Bblonia lex
est rex, non rex est lexas strongly emphasised. Nobility perceived theimtry as a state based on the rule of law in
which the law, and not the king, was the sovereignVCfUruszczakZasady ustrojowe | Rzeczypospolitej a Trybunat
Koronny; [in:;] Lex est Rex in Polonia et in Lithuania... Tradygjawno-ustrojowe Rzeczypospolitej —sddadczenie i
dziedzictwo,ed. A. Jankiewicz, volume XXVIII “Studiow i Matdédia Trybunatu Konstytucyjnego”, Warszawa 2008, p.
18.

5> The concept of the legal community was emphasigatdaforementioned H. Krabbe (cf. fise Modern Idea of the
Statetrans. A. Wedberg, New Jersey 2007 (reprint of thdigatibn from 1945), pp. 223-224.

6 Cf. R. Denoix de Saint Maréjistoire de la loi,Paris 2008, p. 43ff.

7 Cf. M. Bazek, Whadza ustrojodawcza w konstytucjonalizmie niemiecWiarszawa 2013, p. 41ff.

8 Cf. W. L. JaworskiNotatki, Krakéw 1929, p. 135.



should rather be conceived as a “perfect creataptuted mentally” — a legal order which by

definition is abstract and not real. As a reshk, state was to ensure the respect for the nornehiwh

did not contradict that order, and the politicaheounity was to take into account the “factor

representing authority” which was appointed to factthe good of the community and not the

“interests” of those who belonged to the authaijtieinforcing the sense of the common good of
all citizens.

The tension between the two interwar constitufi§mbsent in the differently conceptualised
Constitution of 3 May 1791 — which was passed leetbe last two partitions of Poland as one of
the first constitutions in the world (emphasisihg tink between the actions of the legislator dred t
need to maintain legal ordéy— is similar to the tension which can be founthia drafts of the Act
on the Constitutional Court (prepared by varioulitipal groups) and in the Opinion of the Venice
Commissiof?. While the former emphasise the language of ppaiory democracy similar to the
language characteristic for the March Constitutiarthe Opinion of the Venice Commission and
the draft of the Act on Constitutional Tribunal whiwas prepared by its justices in 2011-2013, the
dominant language is the language of constitutideadocracy, similar to the language which treats
the constitution as the source of legitimisatiorewéry public authority, from the parliament (and
its chambers) to the courts and tribunals. In ldtier approach, the role of the sovereign, whgch i
an issue often raised in the public debate in Rpland which is to be understood, as indicated in
the Polish Constitution of 1997, as the “politicakion”, is clearly weakened, and its place is make
over by the Constitution as a self-contained soofdegitimacy. In this approach, the rule of law
becomes superior in respect to the “sovereignyémntihich is bound by the content present in the
legal system guarded by the Constitutional Tribuiihls way, the place of the sovereign, the real
nation (political community), is taken over by teevereign right identified primarily with the

constitutiort® which “displaces” the political nation by assumiig attributes of the soveretgn

® Cf. Posiedzenie Komisji Konstytucyjnej Senatu z dnia dgtidnia 1934 r. Referat senatora Wojciecha
RostworowskiegdNowe Pastwo” 1935, volume lll, collection 4(12), pp. 58-59.

10 The above-mentioned tension refers also to tHerdiices between the solutions modelled after thesttotional
Laws of 1875 and the solutions envisaged by thegmepts of the normative approach, associated matitty the
concept created by Hans Kelsen.

11 The Polish Constitution of 3 May 1791 was the otystitution of the eighteenth century whiekpresis verbis
formulated the principle of the supremacy of thastitution. In its preamble, this principle is nef=l to as “sacred and
inviolable” and in the last sentence of the preanitbis stated that “the further statutes of thespnt sejm” shall comply
“in everything” to the constitutioVolumina Legum, Konstytucje Sejmu podgzkiem konfederackim w Warszawie za
Stanistawa Augusta od 1789-179%®lume IX, Krakéw 1889, p. 220).

12 Especially in the content of the most importaeic@diuse of their most general character) allegatiwte by the Venice
Commission in points 88-91 of the Opinion here cited

13 Cf. M. Granat,Od klasycznego przedstawicielstwa do demokracji titrsyjnej (ewolucja prawa i doktryny we
Francji), Lublin 1994, p. 131ff.

14 For the issue of the separation of the politicahmunity (as a real entity) from the legal commyieinbedded in the
constitution (as an abstract entity), cf. P. HabérlEtat constitutonnelParis 2004, p. 61ff.



This change means the loss of not only the “monoérthe primary sovereignty of the Nation”
(Article 4 of the Constitution of the Republic oblBnd), but also the “moment of democratic
character” which was related to it (Article 2 oét@onstitution states after all that “the Repubfic
Poland shall be a democratic state ruled by layl,(not merely a “state ruled by law” or a “state
under the rule of law”).

Bearing in mind the decisions contained in the dPoConstitution of 1997 which indicate
that the Nation shall exercise superior authogtiher through its representatives or directly, and
list only two bodies exercising legislative powerits name, i.e. the Sejm and the Senate (Article
10 paragraph 1), it is worth noting that these bsdust as all public authorities, should act tloas
basis of, and within the limits of, the law” (Argc7 of the Constitution of the Republic of Poland)
The constitution is referred to as the top of higecal structure of law in the form of “the suprem
law” (Article 8 paragraph 1 of the Constitutiontbé Republic of Poland). However, the constitution
specifies in particular in Article 10 paragraphhé prerogatives of the parliament in the fieldaot4
making, which are granted to the Sejm and the $emadicating the separation of and balance
between the legislative, executive and judicial emy and listing the bodies representing these

powers (Article 10 paragraph'2)It is worth noting that the Constitution cleadgsociates the

15 When referencing the phraseparation of powerseveral times in its Opinion, the Venice Commissieems to
confuse the two approaches (in the Polish transldtiere is an incorrect distinction introduced betwéhe “podziat
wladz” (separation of powers) in point 124 and “pedlzitadzy” (separation of power) in point 126 of t@ginion,
which obfuscates systemic and semantic clarity3.tlierefore worth to recall that in creating thessic general formula
of the separation of powers, Montesquieu referrddtstthe mixed form of government in which the gastees of
freedom and limited power were based on the balaetweden different social groups or estates. A classinple of
such mixed government was the English parliamertradition and the Polish republican tradition, eddt from the
times in which Wawrzyniec Gticki created hisDe optime senatoran 1568, which inspired, among others, Thomas
Jefferson in his creation of the American constitutiBy “distributing the power” between the represérthe people,
subjects) and the representative, and by the aatisin of a mixed government as his basis, Montesgwanted to
make it impossible for the tyranny of the majofityarise. The element of the traditional mixed goweent which
separates the institutions into ones which repreffentestates- or aristocracy-based system (the hamigers of
parliament) and the ones which represent the monaesh ultimately eliminated in the nineteenth centimythe
parliamentary cabinet system, ty factosubordinating the executive to the parliamensuaoh a situation, however, the
authority of the courts, which in Montesquieu’ visivasde factomarginal, did not constitute the protection agains
tyranny of the parliamentary majority. This functivas performed by the division into the oppositon the ruling
party in parliament (additionally secured by bicaatism) and free elections (see. e.g. P. Man&nityorld Beyond
Politics? A Defense of the Nation Staeinceton 2006, pp. 15-17). Montesquieu’s coneegst used for the first time in
the system of liberal democracy in the United Stafesmerica. The American model, however, was only afiaany
models based on the doctrine of separation of powfeitse sovereign people, since there is no siaghkt once-for-all
fixed model of the sovereign power of the people wsplecific separation of institutional powers (whitle &/enice
Commission seems to suggest in its Opinion). EvemedaViadison, one of the authors of the US Consiituthoted
after all that the institutional and constitutiosaparation of powers whose aim was to ensure a canie of freedom
may as well destroy this freedom if one of the arities blocks the activities of any other authority if a secret
agreement is concluded between the authorities péement one political will or ideology. The instithal separation
of the authorities, although it was intended asaegtion against arbitrary power, was also intendefatilitate the
implementation of the will of the majority as exmed in elections. If blocking of such will, for expla by any
constitutional court, was to be the point of thessapion of institutions and the system, then thesequence, as Madison
argued, would be the creation of the conditions whiohld destabilise the political situation or evead to a revolution,
since the elections would be only a form of a ritnak an expression of change in which the politiwahmunity wants
to redefine its policy objectives with respect floe rules of the democratic rule of law. After all, dion proposed only
to block the “possession of thdolepower by a single authorifgovernmentyvhich has thevholepower of the different



“democratic character” with the Nation, as the dgaoy of authority. The adjective “democratic”
appears in the Constitution six times: (1) in tmeapnble: “Having regard for the existence and
future of our Homeland, which recovered, in 198 possibility of a sovereign and democratic
determination of its fate, we, the Polish Natioall-citizens of the Republic”, (2) in Article 2: hie
Republic of Poland shall be a democratic stateriajdaw and implementing the principles of social
justice”; (3) in Article 11 paragraph 1: “The Repialof Poland shall ensure freedom for the creation
and functioning of political parties. Political pas shall be founded on the principle of
voluntariness and upon the equality of Polish ertg, and their purpose shall be to influence the
formulation of the policy of the State by demoaratieans”;(4) in Article 26 paragraph 2: “The
Armed Forces shall observe neutrality regardingtipal matters and shall be subject to civil and
democratic control”; (5) in Article 31 paragraph 3Any limitation upon the exercise of
constitutional freedoms and rights may be imposdg by statute, and only when necessary in a
democratic state for the protection of its secuoty public order, or to protect the natural
environment, health or public morals, or the freed@nd rights of other persons. Such limitations
shall not violate the essence of freedoms and Figl{6) in Article 51 paragraph 2: “Public
authorities shall not acquire, collect nor makeeasthle information on citizens other than that
which is necessary in a democratic state rulecay’|

Therefore, the Constitution points to the “demadcmaature” of a state or rule of law, as well
as the democratic nature of supervision or demiccna¢thods, by referring — in almost each and
every case — to the Nation as the depository ofesng authority that acts directly or indirectly
through the bodies which the Nation legitimisedwiere in the Constitution is there any mention
of “liberal democracy”, “representative democraoy™constitutional democracy”.

By referring to the category of “constitutional deeracy” (i.a. in point 133), the authors of
the Opinion of the Venice Commission pointed to ayvef understanding democracy through
associations with a constitution-based legal ordéollows from this perception that one ought to
derive from the constitution, in an absolute manmet only one’s competencies, but also the
legitimisation of all public authority bodies, imcling the Constitutional Tribunal. These bodies,
contrary to divergent interpretations and assamatiwhich refer to “representative democracy”
(which highlights both the role of the sovereigeferred to as the people or the political natior a
the legitimacy granted by the sovereign to indialdoiodies), do not derive their legitimacy from

the people (the sovereign, the “majority”) any mahey do not derive their legitimacy from the

authority (institutional)” (see L. FischeBeparation of Powergin:] The Oxford Companion to the American Lad,
K.L. Hall, Oxford 2002, p. 735), which in the caseofsibility of the legislation issued by the legtske being blocked
by the Constitutional Tribunal also was a violatarthe separation of powers which are ultimately aneti in the will
of the sovereign people.



realm of reality, but from the "prescriptive orderbwned by the constitution. In such a case, these
bodies bear far more resemblance to “bodies of mger”, which legal order is - as this legal arde
is derived from the constitution - to be protecbgdthe Constitutional Tribunal, than to bodies of
the community — the sovereign. The underlying probarising from the Venice Commission's way
of presenting its arguments is that this methogrefsentations renders the perception of the
“sovereign” flawed, as it decreases the role ofsineereign not only to a legitimacy-granting factor
towards the bodies appointed under the constitutionfurther to a factor whose function is limited
to indicating those who are to act as part of theids which derive their legitimacy solely from an
abstract legal order, which legal order could -utigudges of the Constitutional Tribunal put
forward such an interpretation — become the basisrbitrary power eluding all supervision and
lead to undermining the principles of a democratie of lawt®.

The two theses presented in the Opinion of the d&r@ommission: “constitutional
democracies require checks and balances” gridd@stitutional justice is a key component
of checks and balances in a constitutionat@acy”, are of paramount significance to the
understanding of the nature of the position preskhy means of these statements, and at the same
time they are vital to comprehending the disputerahe subject of sovereignty in a modern

democratic staté. Both theses also indicate that “constitutionahderacy” ceases to exist once the

18 In such a case the sovereignty is embedded intitditnal courts and leads to the state of doatriznd actual
juristocracy. As a consequence, it leads to the wégarding the settling of political and culturadiites through judicial
fiat, which may permanently disable the fundamentaltipaliand cultural disputes and transfer them theosphere of
laws or pure administration, while removing the dé&sian on the common good. See J. Waldmdre Dignity of
Legislation, Oxford 1999; R. Hirsch,Towards Juristocracy: The Origins and Consequencésthe New
Constitutionalism,Cambridge, Mass. 2004; |. Shapimdemocratic Justice New Haven 1999; A. Gutmann, D.
Thompson,Democracy and Disagreemer@ambridge, Mass. 1996; J. AllaBjll of Rights and Judicial Power -A
Liberal's Quandary,'Oxford Journal of Legal Studies” 1996, No 16, B7352; P. Manen World Beyond Politics;
M.A. Glendon Rights Talk: The Impoverishment of Political Discayidew York 1991; L.M. Friedmarhe Republic
of Choice. Law, Authority and Cultur€éambridge, Mass. 1990.

In order to achieve synergy leading to one, apjatgmodel and a manner of its application, itds enough to use
the term “division of powers”, even if such a mogeéms to be determined by the constitutional foam@D&ution in the
formulation of such opinions should also deriveniran understanding of different systemic, politieald cultural
traditions of every country (of which Montesquieu veagre). Furthermore, it should be a result of\earaness of the
semantic limitations of, as described by H.L.A. H&pen structure of the legal language” because dfhvbven the
constitutional judges may be prone to differengiiptetations.

In the liberal-democratic state, the possibilityapiplying the Kelsen model to the constitutionaligiary seems rather
limited, assuming that the language of the Cortstituis precise and that constitutional courts pleytraditional role as
its interpreters vested with a special authoritgtaluate the constitutionality of the legal systsnif from within the
Constitution (referred to by the Americans as thgttnof the Constitution as 'the self-perpetuatirachine™, a kind of
perpetuum mobileegulating forever the life of a given communitgee. MG Kammeri machine That Would Go of
itself, New York 1986). If such conditions are not met, thegiven that a fully accurate explanation of a texnot
possible (and the 1997 Constitution of the Repubili®oland is “linguistically open” in many places)even judges,
having their own axiological and political preferesc are faced with the temptation of shaping thétyess a new
legislative power. Nowadays this phenomenon manifiset§ in western democracies. This means thabnkytin Poland
the dispute over the Constitutional Tribunal islowoger just a dispute regarding an inappropriaterpretation of the
constitution by one of the parties, but it becomdandamental dispute about the operating mod#ietonstitutional
judiciary, underpinned on the one hand, by thedrd)’s reticence requirement and on the other €timeern that it will
act to stall the legislation of democratically eégtauthorities.



system of checks and balances is disrupted, amdhikasystem — and, what follows, democracy in
this sense — cannot be maintained without a comistial court. It is thus hardly surprising that
since the authors of the Opinion of the Venice Cassian believe that the Constitutional Tribunal
IS not capable of “effective” activity in Polanthety are also of the opinion that the following ire
jeopardy: rule of law (key element of a "constibatl democracy”) and human rights, as well as
democracy understood as a "constitutional demo¢raoyas a majority-based system, which refers
rather to the realm of reality (or, in other wortige “political domain”) than to the prescriptive
order. It is, however, worth reiterating that thenStitution of the Republic of Poland introduces
"checks and balances", as it discerns three typpewers, each of whom acts on the basis of the
Nation’s supreme authority, and at the same tinmlegd¢es suitable competencies to each body
which exercises specific powers. The Parliament lbeen entrusted with prerogatives in law-
making, whilst the Constitutional Tribunal was exgsly tasked with executing the obligations of a
judicial body, and as such a body, the Constitatiohribunal should not interfere with the
competences of the Parliament, as this could trighanges in the political system and lead to the

establishment of a “juridical court- and constibatibased staté®
Taking the above into account, one ought to shheepositive opinion of the Venice

Commission on the commitment of all the partietheoPolish dispute to the Constitutional Tribunal
as a guarantor of the supremacy of the Constitutiétoland. This concept is not the subject matter
of the dispute. What is more, this concept is sipgiable. The issue in dispute is not that of digeci
provisions of the Polish Constitution and successiets on the Constitutional Tribunal, it concerns
the perception of the Tribunal’s position from tdiferent perspectives. The first standpoint rafiec
the underlying principles of a "representative deraoy", where the supreme position is held by the
sovereign, who grants legitimacy to bodies and tise$aw as his tool, and finds it relatively easy
though postulatively and formally in a correct mansa to amend particular provisions of law. The
other position corresponds to “constitutional deraog” where anyone, also the traditional
sovereign (the Nation) must conform to the law venpovisions are finally approved and construed
solely by the Constitutional Tribunal. Were one &dopt the latter standpoint, Poland’s
Constitutional Tribunal would serve as a body whadrives its legitimacy directly from the
constitution itself rather than from the will ofehparliament acting as representative of the

19

“sovereign™®. Under this assumption, neither the “sovereigof its representative are “above”

18 See A. VofikuhleFederalny $d Konstytucyjny a parlameriin:] Wyktady w Trybunale Konstytucyjnym z lat 2011-
2012,vol. XLIX ,Studia i Materialy Trybunatu Konstytucgpgo”, Warsaw 2014, p. 222; B. Pokdyrystokratyczna
forma rzzdow i jej strukturalne aspektyPrawo i Wiz” 2016, No 1(15), p. 95-113, and numerous publicegiby other
authors quoted in this text.

19 This is particularly visible in constitutional atsiinfluenced by the tradition and constitutioagproach of the Federal
Republic of Germany, particularly in the post-comistifeurope. German tradition, however, is specifince the
German Constitutional Court, for historical reasatesfactomonopolised the “access” to the constitution caritaj very



such a court, to the contrary — they are obligedotaform to the law, similarly as the court itself,
and are considered to be its “bodies”. Adoptinghsagerspective, however, leads to a situation
where, e.g. the issue of appointing judges of tbhesGtutional Tribunal cannot be linked with the
need for ensuring pluralism of their opinions,lasrtduty is to act “on behalf of the law” rathbah

“on behalf of the sovereign”, which would, by contien, correspond to the political community,
i.e. the Nation. As a result, any arguments raigimg need for ensuring that appointment of
Tribunal’s judges caters for the said pluralism @ieguided. It seems that there are more robust
grounds for arguments referring to the violatiorthad provisions of the Polish Constitution or the
Act on the Constitutional Tribunal.

Taking as a starting point, mainly for praxeologieasons, not just the need for total or
partial change of the 1997 Constitution of the Réiplof Poland currently in force, but the need for
the development of a new basis for statutory aearents concerning the Constitutional Tribunal,
the Team took into account the text of Article 2éhe Constitution of the Republic of Poland which
in paragraph 1 states that: "The system of govenhimiethe Republic of Poland shall be based on
the separation of and balance between the legislagxecutive and judicial powers", while
paragraph 2 clarifies that: "Legislative power tbalvested in the Sejm and the Senate, executive
power shall be vested in the President of the RepabPoland and the Council of Ministers, and
the judicial power shall be vested in courts anbutrals." The list of legislative powers,
subsequently disrupted by recognising that theslative path” leading to the adoption of ordinary
actg® also includes, for example, the President of tlguRlic of Poland or the Council of
Minister€!, does not repeal the division described in pagiyrh of Article 10. Therefore, the
Constitutional Tribunal is not a legislative powaerd it would be so if one was to accept that, as
suggested by the Venice Commission in its Opiniofmust” be included in each legislative path

general normative constitutional concepts. Thiggithe judges of the Constitutional Court a widgeawf uncontrolled
interpretation, a kind of authority with the powefdre legislature (however, a similar tendency $®alisible in e.g. the
activities of the US Supreme Court, which not onlgugeneral constitutional formulae suctdae process of lawr
equal protection of lavin order to attribute new laws to the text of cangittn not explicitly contained therein, but itals
creates new constitutional formulae, esgbstantive due process “right to privacy” that are so general that thggye
the Supreme Court the freedom to create constitakiprovisions and principles which, in its opiniame the boundary
conditions of the constitutional change). The cafls&ermany is rather exceptional: for the first tithe question of
whether the Constitutional Tribunal may rule on tmnstitutionality of constitutional amendments mdae the
parliament was posed, which, from the perspectivéenfiocratic rule of law, is a serious issue and wnditate an
absolute veto right regarding any constitutionaraes provided by law, even within the framework efdemocratic
procedure. After the downfall of Nazism, Germany waisailly treated as an occupied country and a basited with
absolute powers to interpret democratic actionsutfaities in terms of their compliance with extréyneroad agenda
of cases not subject to change was an attempntootthe German society. This is turn was the resutie fact that the
American occupation forces recognised the CongiitatiCourt as a kind of guarantor of control over German society
overcoming the experience of Nazism (See B. Pdup}stokratyczna forma gdow..., p. 109).

20 |n particular, Amendment to the Act on the Consititueil Tribunal adopted on 22 December 2015, referéad point
30 of the Opinion of the Venice Commission is suclaen

21 which, throughout the legislative process, enjayspecific position that goes far beyond the typicssition of the
applicant of the bill.
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leading to the adoption of ordinary acts. The thetting that the Tribunal must act as a body that
“approves” (or rejects) the constitutionality of act would lead to the conclusion that it is nagen

(or not only) just a judicial power (in addition tther bodies exercising such powers defined in
Chapter VIII of the Constitution of the Republic ®bland ), but becomes (or is also) a legislative
power?,

The fact that such thesis (negating the presumpiiononstitutionality of actswidely
accepted in the doctrine) builds on the concefgmiereignty of the constitution” as the key eletmen
of a democratic state of law is problematic, @sits the Constitutional Tribunal in the role foriath
the Constitution of the Republic of Poland curngmtlforce does not provide. And yet the Tribunal
Is supposed to guard its supremacy as “the guarantihe constitutionality of acts”. It is worth
noting that the thesis, inherent in this conceptoeading to which each body draws its legitimacy
not from the will of political nation, the “soveggi body”, but from the Constitution of the Republic

of Poland, does not in any case affect the comibtite above observatih After all, within the

22 Therefore, it would be worth asking the authorshef ®pinion of the Venice Commission a question reggrthe
status of an act between its promulgation and tliregrof the Constitutional Tribunal.

2 |n point 43 of the Opinion, the Venice Commissionvided a historical example: In 1803 the SupremerCalJSA
declared that “the Constitution is a superior, parant law, unchangeable by ordinary means” (Marbwiyladison, 5
US. 137 (1803). This argument is unfortunate andittates some sort of historical and political gregssm since it refers
to incomparable situations and applies a generaidta whose content had been interpreted in vamas in different
countries and contexts. The decision on Marburiadison set a precedence of the federal judicidbre Heavily
criticised, it led to one of many constitutionakess. The most serious, still maintaining its vapmemic with Marshall’'s
stand was started by the judge of the Supreme ©bBennsylvania John Gibson in 1825, who in EakirautiRsaid that
“the task of courts is to interpret the law, nostpervise the authority of an employer” (12 SerB&wle (Pa.), p. 343-
358 (1825). The justification of this reasoning Wwased on trust in the constitutional system, whitfased on the trias
politica principle — never granted any power thdtigp cancel acts of another power. Full power thasys been held
by sovereign people who, by means of the traisipalirinciple, delegated their power in democralé&c#ons to the
legislator, president and courts, without makingl#teer guardians of the constitution staying alggshe political system.
This resulted from several premises: (1) trush@éndonstitutional system of 1787 in which sovergigople “holding full
and absolute power [are the only ones to hold] tvegp to amend abuses of the legislator by convinapgesentatives
to reject an unjust or unconstitutional act” or mhiag it by means of elections. Gibson pointed bat the American
constitutional system “has survived (...) tremorgpotverful political party rivalry for 30 years when hegislature act
was considered unconstitutional despite the fadtdbarts consistently claimed the right to suchaeactn (...) certain
cases” (op. cit., p. 346, 354 (1825);(2) danget ttiiajudiciary power itself may threaten a constinal state by forming
an alliance with the present parliamentary maja@itgt creating constitutional barriers limiting thél wf sovereign people
in future elections (coterminous power). Incidemtalt is worth noting that a similar situation wasabsed in the
American context by “Brutus”, an antifederalist, wharned about a situation where the Supreme Courtlthimiexalted
above all other power in the government, and suljeob control (...). | question whether the world esaw, in any
period of it, a court of justice invested with suaimense powers, and yet placed in a situationtée fesponsible (...).
There is no power above them, to control any ofrtlecisions. There is no authority that can renttvesn, and they
cannot be controlled by the laws of the legislat(ite.In short, they are independent of the peapfi¢he legislature, and
of every power under heaven. Men placed in thisagda will generally soon feel themselves indepehadérheaven
itself”. (Brutus, Essay XV, 20 March 1788, The Antederalists: An Abridgement of the Complete Anti-Fetigtzed.
H. J. Storing, selection Murray Dry, Chicago 19851 §3).

In point 101, while commenting on the resolutiontioké Sejm on the selection of five new judges of the
Constitutional Tribunal and the President of thetdic of Poland’s refusal to accept their oatle, #enice Commission
refers in footnote 25 to an allegedly similar peshlfaced by the Supreme Court of the USA in Marbufye Madison
in 1803. Again, this repeated historical argumemtasadequate to the Polish situation since sigaidgcument by the
American President concluded the nominating proeesisits submission was a technical activity, whel@asking a
submission of nomination was a political decisiam.térms of constitution, the situation in Polanddifferent: the
nomination of the Sejm was not signed by the Preside the “protector of the constitution” claimitigat nomination
resolution undermined the constitutional custorojated the trias politica principle and fundamemtabms of Nemo
iudex in causa sua rule of law due to direct invmigat of judges of the Tribunal in the legislativegess related to the
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limits of competence granted to the Tribunal, tlens&itution of the Republic of Poland does not
allow it to act before an act enters into forcecépt rulings when an act is referred to the Trilbuna
before it is signed by the President of the ReputfiPoland, which competence, according to the
Tribunal’s operational logic, is an exception te@ ttule of the follow-on actions). The Tribunal,
however, has competencies in respect of its aesyibnce the act enters into force, even if iliapp
to the Tribunal itself. Therefore, while on 14 Jary2016 the Constitutional Tribunal correctly held
(point 33 of the Opinion of the Venice Commissidnat it would consider the case K 47/15, it
wrongly assumed that it would not apply the Amendinpovisions to this case as it was directly
related to its functioning.The Constitution of tRepublic of Poland currently in force, whose
supremacy should be recognised by the Constitdtitnitaunal, does not provide the basis for such
an exemption. It should be emphasised that the etampe to indicate which acts are to be evaluated
under the special procedure that would determiag #ntry into force has not been granted to the
Tribunal. The objection of two judges, mentionedpaoint 33 of the Opinion of the Venice
Commission, was based on the presumption of catistiiality of the Act of 22 December 2015 and
lack of constitutional competence of the Tribur@lekclude certain acts from this presumption,
including these relating to the Tribunal itself.€eféfore, the notion included in point 36 of the
Opinion of the Venice Commission should be regardsdroblematic. Althougkacatio legis
allows for the examination of the constitutionalitiyan act before its entry into force, it is not a
“constitutional principle” and cannot be establdlas such, e.g. by a decision of the Constitutional
Tribunal, which does not have such a competens@ngrirom the Constitution of the Republic of
Poland. An argument in point 41 of the Opiniont# ¥enice Commission, according to which “a
simple legislative act, which threatens to disatsestitutional control” must be evaluated “for
constitutionality before it can be applied by tloeit” once again makes the rule of presumption of
constitutionality of an act problematic, as it sters the dispute to an extremely high level,
associated by the Venice Commission with the gémneodel of “the constitutional judiciary”.

While taking note of the above argument emphasitiegimportance of the principle of
presumption of constitutionality of an act (incldda the provisions of the Polish Constitution,.e.g
in connection with Article 10), for the purposespbper settling of cases by the Constitutional

Tribunal, the requirement of a minimum quorum spediin the act currently in force and

Act on the Constitutional Tribunal of June 2015tHa American case, a serious constitutional cordliose between the
legislative authority (Congress), dominated afer1932 elections by the Democratic Party along thighPresident F.D.
Roosevelt from this Party and the Supreme Courhduhe so-called New Deal period. In 1934-1937, tingr&me Court
described current legislative as “massively [inéstesit with the Constitution] action without precetlenthe American
history”. In 1937, in response, Roosevelt offered €ongress to amend the Judiciary Act of 1869 byimating six
additional judges in favour of reforms (Court PacRi The Congress protested; however, this thredbla self-restraint
of the Supreme Court, which adopted an interpretatidoctrine (in United States v. Carolene Prod@uspany in
1938), providing the Congress and the Presidentfneéédom in legislation in respect to the econoanid social sphere
without subjecting it to thorough constitution snpsion, while reserving the right to scrutiny reldtto the actions of
the legislative and executive powers in relationitizen rights and freedoms.
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undergoing evaluation should be considered adipgtiSince, according to the Amendment of 22
December 2015, the quorum of 13 judges has beablissted, a judgement may be considered a
ruling of the Constitutional Tribunal provided thiaé quorum was reached. Point 36 of the Opinion
of the Venice Commission claims that the Tribunarently has “only 12 sitting judges”, and thus
considers its inability to reach the required quertdiowever, it is based on another ruling — that th
judges who took the oath before the Presidente@Républic of Poland, but are not recognised by
the Tribunal’'s Presidefft are not judges.

A key point in the case of the described mattéhésstatement included in point 40 of the
Opinion of the Venice Commission, “that even withswch a constitutional basis” —i.e., as it seems,
without competencies set out for the Tribunal i@ @onstitution of the Republic of Poland — an
examination of the amendments of 22 December 2@1thd» Constitutional Tribunal “could be
justified by the special nature of constitutionastjce itself®. It is the Constituent Power, not the
ordinary legislator, which entrusts the ConstitaéibTribunal with the competence to ensure the
supremacy of the Constitution”. This statementigified, since it makes not from an ordinary act,
but from the Constitution of the Republic of Polaadoundation of activity of the Tribunal in terms
of protection of the Constitution. However, the lgeon is that the legitimisation granted by the
Constitution of the Republic of Poland (consideasdthe law-making power), rather than by the
“ordinary legislator”, is also determined by it ailsdhot infinite. Nevertheless, the opinion that th
“law-making power” enables the Constitutional Tmialito define the scope of its own actions or
activity as far as determining, for instance, tifeative date of an act — related especially to the
moment of admission by the Tribunal rather than rtf@ment indicated in the same act by the
“ordinary legislator” — is not based on the proweis of the Polish Constitution. The Tribunal may
not derive its competencies in that respect froempttovisions of the Constitution of the Republic of
Poland. The Venice Commission itself concludedchadbove-mentioned point of the Opinion that
“the legislation of the Constitutional Tribunal Hasremain within the bounds of the Constitution”,
adding at the same time that "this legal basisrneeds to be controllable by the Tribunal’. Taking
into account the principle of the presumption afistdutionality of acts, the control of the Tribuna

is not lifted potentially (or even postulatively) relation to all acts adopted by the “ordinary

24 For actions for which there are no legal basebahrespect, especially in the Act on the Constingl Tribunal or
another normative act.

2 Contrary to dominant associations in Poland, thegliEh term “constitutional justice” (in Frenchustice
constitutionnellg is not understood by constitutionalists as cautitinal justice whose recognition could provide
knowledge of the appropriate “constitutional ordgirhilarly to “justice value”. They understand ittwo ways: (1) as
constitutional justice meaning a set of instituti@and procedures applied in order to declare ohidgrarchy of norms;
(2) as an effect of actions of constitutional cepite. the condition of compliance with the consitinal order which
results in “constitutional justice” in literal meiag. See Constitutional Justice, East and West. Democratidtimgcy
and Constitutional Tribunals in Post-Communist EurdapeA Comparative Perspectiveds. W. Sadurski, Hague-
London-New York 2002; M. Fromondustice constitutionnelle compardearis 2013; F. Hamon, C. Wienkg justice
constitutionnelle en France et a I'etrangBaris 2011; A.S. Swedtonstitutional Tribunalsfin:] The Oxford Handbook
of Comparative Constitutional Laweds. M. Rosenfeld, A. Sajo, Oxford 2012, p. 816-830.
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legislator”. Nevertheless, the restrictions introelliin the Constitution of the Republic of Poland —
which sees the Constitutional Tribunal as a guarasftconstitutionality of acts in force rather tha
as another necessary element of the legislative reuen if in relation only to acts on the Tribuna

itself — are honoured.

The text of the Opinion of the Venice Commissiomgists of different contents in a
methodological sense: apart from statements, alsonumerous hypotheses, assessments,
recommendations and proposals. It contains compdexlusions on many hidden premises. An
analysis of or discussion with the contents inctludequires each problem to be referred to
individually since a justified thesis is discussditferently than a hypothesis, assessment and
proposals. The Team has analysed the statemetiie &fenice Commission by examining their
justifications, checked the assumptions of hypakdése Commission put forward and evaluated —
in light of the facts — whether they are probabwell as examined the evaluative statements of
the Commission by analysing the values to whicly teéer. The Team has thoroughly looked into
more or less decisive directives formulated byGleenmission by verifying whether the directions
of solutions it had proposed were optimum for teendcratic legal order and protection of human
rights in Poland. Possibilities, scope and manhasing findings, assessments and directives of the
Venice Commission cannot be uniform since they ddp® the character (type) of its statement,
among others.

The Team shares many theses and detailed assessvhéimé Commission, including its
directional assessment that “as a political adter,Sejm is also best placed to establish a dialogu
conducive to a political solution” and directivecaading to which “a solution to the current
stalemate must be found”. Following this directives Team has drawn up the present Report which,
in its members' opinion, allows for “a solutionttee current conflict over the composition of the
Constitutional Tribunal, which originated from thetions of the previous Sejm” (point 136 of the
Opinion). The Team agrees with the diagnosis of\tkaice Commission that one of the most
important sources (but not the only one) of thenftiot” were “the actions of the previous Sejm”
(point 121 of the Opinion). “It is obvious”, accangd to the authors of the Opinion in point 121,
“that the current conflict over the compositiontbé Constitutional Tribunal originated from the
actions of the previous Sejm”. The Team sharesstiisce, although it also notices a deeper, e.g.
axiological, political and historical backgrounddamots of the problems. The Team also sees that
the Venice Commission did not conclude that the Adneents of 22 December 2015 had not been
a remedial action, but stated to have difficultfkee Opinion reads: “it is therefore not easy to

establish”) with the assessment of the Amendmemtstieir impact on the improvement of the
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situation related to the Tribu&(despite what the media had often written, the @dssion did not
thus rule out that these had been remedial actions)

However, the Opinion of the Venice Commission, &fyfam numerous valuable statements,
also contains arguments difficult to approve ofjtaming inferential, interpretational and semantic
errorg’. In order to show that the Commission used algoraents from outside the pool of objective
justifications, it is worth pointing out the onegh as: (1) information manipulations or deficiesci
(omission or belittlement of certain facts), whrelsulted in the Opinion containing descriptions and
assessments of the actual and legal situationmigtakes and errors; (2) omission or belittlement
of deep cultural, political and historical sourcdgroblems of the Constitutional Tribunal, which
resulted in the Opinion containing defective dggeyns and assessments of the actual and legal
situation; (3) eristic tricks (unwarranted analegigemantic traps, manipulative changes of levfels o
argumentation and manipulations in conclusions &ndlly, false generalisations), as a result of
which the authors of the Opinion attempted to cocowiof certain theses and proposals, violating
the rule of relevant justifications and explanasio®) “foreseeing the future” and making multi-
variant hypotheses based on poorly justified assiomg which resulted in an attempt to make the
recipients feel that the Commission is able toétme the future”; (5) wrong interpretation of Polis
legislation, which resulted in presentation of agous descriptions and assessments of the legal
situation of the Constitutional Tribunal.

In order to demonstrate the above-mentioned argtante following examples are worth

quoting:

1. Manipulating information

The Venice Commission selected only some informatancerning the history of problems
arising around the Constitutional Tribunal. The @aission perhaps did not have other information
or underestimated it. As a result, it created adinensional, largely distorted version of events,
which was supposed to help “understand the cotistial situation”. In particular, the Commission
did not analyse the content of a number of statésnehjudges, including the President of the
Constitutional Tribunal during parliamentary wodk, consciously disregarded them, which led to

its incorrect assessment of the situation. In fdoé Commission observed that “in order to

% The Venice Commission admitted directly in its Opinthat “it is therefore not easy to establish wieyAmendments
of 22 December 2015 would continue to be a remediaraagainst the unconstitutional action of thevwus majority.”
This means that: (a) the Commission admits thaattien of the previous majority had been uncomstinal and (b) it
is not easy for the Commission to determine ($yrigpeaking: explain) why the December amendments favoantinue
to be a remedial action”.

27 For methodological problems found in the Opiniorthef Commission and its scope see also L. Morawski,
Opinia Komisji Weneckiej w sprawie ustawy nowedizej z 22 grudnia 2015 roku - analiza krytyczRRrawo i Wiz”
2016, issue 1(15), especially p. 13-16.
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understand the constitutional situation resultiregrf the Amendments, it is important to recall the
chronology of events leading up to their adoptiand afterwards referred only “to major events that
are relevant to the opinion”, and noted that tsiedf events is “necessarily incomplefeThe Team
confirms that this list is indeed incomplete, ahdttextremely important facts not included therein
and referred to below radically alter the pictufewents.

The Venice Commission started the description efdhain of events from the submission
to the Sejm by the President of the Republic cdRadlof the draft Act on the Constitutional Tribunal
prepared “on the initiative of a working group, wiiincluded former and current judges of the
Tribunal, amongst them the Tribunal’s Presidentiifp 11 of the Opinion). The Team does not
agree with Commission’s assessment that thisflisvents contains the most important facts of the
case since “in order to understand the constitatisituation”, at least a few other relevant events
should be taken into consideration (omitting theamthe Opinion leads to e.g. real gaps in
assumptions applied to draw conclusions and isiece®mf many errors in Commission’s reasoning,
assessment of legal situation and conclusions)oraeg to the Team, in order to fully “understand
the constitutional situation”, one needs to takeuh closer look at the issues of the Constitutiona
Tribunal, not only through a narrow context of dpedacts. What is important is not a simple
chronology of events, but, above all, a broad jgalit legal and axiological background of the
situation, which was underestimated in the Opinmn considered by the Commission as
undisputable.

To specific “major events that are relevant” to #ssessment of the situation, should be
added, above all, apart from those mentioned inGpmion, facts related to the participation of
judges of the Constitutional Tribunal in the pregimn of the draft act of June 2015 and connected
with the scope and form of this participation innypatages leading up to the adoption of the Act.
The Venice Commission described this participatioran imprecise manner and, as a result,
considered it as acceptable. The Team is of ardiffeopinion. The judges of the Constitutional
Tribunal, by drafting the act for themselves, “dmt pass the impatrtiality test” because they create
a “social impression” of partiality and transferris impression to the whole Tribunal due to the
“halo effect”. The judges, including the Presidehtthe Tribunal, exercised personally (and not
acting as a body, i.e. the Constitutional Tribusaeral different functions during different stage
of drafting the act (even though the Constitutiorin@ Act on the Constitutional Tribunal do not
confer such competences to the judges of the TalbamPresident):

a) function of an inspirer (initiator) of the work @hne draft act and function of an actual author of
the original working text of the draft act of Juilat was prepared “on the initiative of a working

group, which included former and current judgegha Tribunal, amongst them the Tribunal's

28 Cf. point 10 of the Opinion of the Venice Commissio
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President” (point 11 of the Opinion); the Team does agree with the Venice Commission that
“obtaining additional input” or “submitting commesfitduring the work in the parliament, as it is the
case in some countries, can be considered as amombus drafting of the new act and afterwards
inspiring the President to further work. While wirg about European practice, the Venice
Commission did not give any such example;

b) function of a participant in the working group paepg this draft since 2011, which — as it is
written in the Opinion of the Venice Commission.a: f'reached a consensus” concerning the pre-
selection of candidates for judges; according éoTteam, the judges of the Constitutional Tribunal
should not participate in negotiations of such sohs concerning their group; the Team notes that
“reaching consensus” is always a result of negonat the Venice Commission considered it
acceptable that judges interested in the outcortteeoiork — meaning the future composition of the
Constitutional Tribunal — “negotiated consensus'd aaifter the adoption of legal solutions
“negotiated” by them examined their constitutiotyalihe Team thinks that this is unacceptable;

c) function of experts, active participants in thegstaf handling the act (prepared by them) in the
parliament, and guarding their own, proprietargdatiated” solutions drafted earlier.

The Venice Commission did not include in its Opman analysis of contents of statements
of the judges of the Constitutional Tribunal, indilg its President, during Sejm committees sittings
or consciously excluded them, which — by omittimgportant facts — led to an incorrect assessment
of the situation. In order to assess the actugdesod judges’ participation in work of the Sejm on
the act, the Team analysed all available statemehtthe judges and the President of the
Constitutional Tribunal during Sejm committeesisgs (the Team did not have access to records of
confidential discussions within the “working groui’the Constitutional Tribunal). This analysis
made it possible to establish that the judges efTthbunal, acting as experts during work of the
Sejm, used many non-substantive arguments, etigtics and went beyond the scopeaaf rem
arguments. In its Opinion, the Venice Commissiguad, without a similar analysis of statements,
that the judges of the Tribunal did not exceedrttwe as experts in the Sejm. However, the Team
thinks that this is an incorrect assessment: amrréxp after all a neutral pundit and cannot be
personally involved in the matter, he/she helpsestablish the facts thoroughly but is not
manipulating and does not use unreliable argumiengs discourse in order to convince his/her
interlocutors to change their stand.

The Team considers it necessary to give a few ebemgd statements of a judge and the
President of the Constitutional Tribunal, made migivork in the parliament on the draft of the Act
of June, i.e. in the stage showing very clearlygssence of the problem created to a large exyent b
a part of the judges of the Tribunal, and unjustdglected and disregarded by the authors of the

Opinion of the Venice Commission (due to their vo& the examples are presented in the
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footnote?).

2 Example 1. Statement of the President of the Tidbat the sitting of a Sejm committee in defentcarticle 1 of the
(unconstitutional) draft act of June (“the Congidnal Tribunal is a judicial authority guardingresiitutional order of
the Republic of Poland”):

Jan Kremer, a member of the National Council of Xhdiciary, drew attention to the threats relatethts provision
which was drafted and supported by the judges offthminal, at the sitting of 5 May 2015 of the Jastand Human
Rights Committee and the Legislative CommitteeKiimer said: “Our only concern is whether differeypes of
competences of the Tribunal will not be extendethensubsequent acts since such a form of the acape allows it,
but we adopted a very mild approach stating thatrttatter needs to be considered without takingragsint position”.
Mr Dera, a deputy from PiS, added: “However, when yeadrthe Constitution, you see no mention that topes of
actions of the Tribunal could be in any way extehdg an act”. The Team also shares these opinions.

Andrzej Rzeplhski, the President of the Tribunal, used in hipoese four unreliable arguments in order to “sahe”
drafted solution: “(1) Article 79 of the Constitutiatates that regulations concerning the moderdliveg constitutional
complaints are regulated in an act and they arelaggg in the Act on the Constitutional Tribunal) The Act on the
Constitutional Tribunal regulates for example thiddnal’s competence for signalling to the Sejm ABd this is natural,
there is no act on the constitutional court in Eperan which certain things would not be clarified) After all, it is the
legislator, not the Constitutional Tribunal, who ddke This is the answer to Mr Dera’s question”.

With regard to thesis (1) formulated by the Presidé the Tribunal: the Act (at that time draft)fne states against the
Constitution that such acts may determine the cémmges of the Tribunal. Article 79 of the Constitatdoes not allow,
contrary to the thesis of the President of the dndd, for establishing in acts additional compegsnaf the Tribunal; it
concerns only the mode of operation, authoriseggalate this mode. The competence to adjudicateoamplaints is
included in Article 188 paragraph 5 of the Consittnt Sentence (1) used by the President of theufigbis not a reliable
argument but only an eristic trick. The Presiddnthe Tribunal should know that this is not an exéegf transferring
competences from the Constitution to an act. Prigbhb also knew that competences are determinigti@onstitution,
and that authorisation for an act concerns onlyégelation of the mode of operation.

With regard to thesis (2): the fact that the Acttbe Constitutional Tribunal adds in Article 5 anragbnstitutional
competence for the signalling (not provided fothie Constitution) is not a proof for a general tighthe legislator to
“add” competences of authorities in acts (excegtimst not be given a broad interpretation). ThenTealls for taking
this problem into account during potential work ameav constitution. Article 5 of the Act on the Congiibnal Tribunal,
incorrect from the legislative point of view, canro® considered an argument opening the door wideadding and
modifying normal competences of the Tribunal irsadhe President of the Tribunal cited this exaepés an argument,
even though he probably knew that the competenctsedfribunal should be — for the sake of the nfleaw, human
rights and democracy — determined exclusively em@wnstitution. With regard to the President of Thbunal’s thesis
(3) arguing that in Europe, in acts on the constinal court “certain things are clarified”: this also an unreliable
argument. “Clarifying certain things” cannot be simfered a synonym for “determining competencesis Thange of
expressions constitutes a clear example of a latiguinanipulation called “redefinition”, consistimga change of term
used to describe an object in order to modify assioas related to it. “Determined” (competencetedained in acts)
does not have the same meaning as “clarified” thisdvas the term used by the President of the mdbdrhere are no
doubts that the legislator uses the term “deterdiiivethe sense of designated, established siramiterns competences
“determined in the Constitution and in acts”. lhnat be argued that in the Constitution “certaingdk are only clarified”.
If the legislator wanted to give another meaningthe term “determined”, i.e. “clarified” (as it waedefined
manipulatively by the President of the Tribunahg tegislator would have to write e.g. “competerestablished in the
Constitution and clarified in acts”. The Presidefithe Tribunal used here an eristic trick consigin a clear shift of the
statement’s aspect; as a result, he disputes artbess than the one advanced in order to conviecipients.

With regard to thesis (4) referring to the authodf the Sejm: this argument is also not substaentdut constitutes an
eristic trick consisting in reducing the disputéegis to absurdity and extending this thesis beybedimits of its
substance (an eristic trick called “juggling auities”). The President of the Tribunal's reasoni@g be described in a
simplified form as follows: if the Tribunal itsellded some competences to the ones it had, it watldaily be a bad
thing, but the legislator “can do it after all”. &@#President of the Tribunal used the authorityhef$ejm and — as he did
not have any substantive arguments — employedaitshseld.

Example 2. Statement of a judge of the Tribunal:

Announcement of an “ersatz”: Piotr Tuleja, a jud@i¢he Tribunal, used, instead of a substantive ment, a standard
psychological trick consisting in warning the ingenlitor, a typical negotiation trick based on thttqra:
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2. Omitting a wider background showing the importaatprinciples of correct legislation.

In order to illustrate this type of error, leaditgy inaccurate recommendations of the Venice
Commission for the Polish legislator, we can usey@@ssion’s assessment which led to a direct call
for violation of principles of correct legislati@pplied in Poland for many years. The Team does
not share Commission’s disapproval of removing ftamAmendment of 22 December 2015 of the

Act of June provisions repeated after the Consgtitubf the Republic of Poland (points 95 and 96 of

“if not, then” in order to overbear opponent’s staffhe goal was to overthrow the position concerrabligatory
participation of the prosecutor in proceedings befboe Tribunal.
The aim of such statements is to exert strong presm opponents, and not to convince them. Thewmement of an
“ersatz” (as was the term used by the judge) anachfeving the effect by taking a roundabout appiaacough an
indirect impact of an internal act of the Tribupal the prosecutor, is a form of a non-substantiresgure. The judge of
the Tribunal should know that what he announced wéas rorrect solution. The warning that the judgeoissidering
such a method is a psychological trick.
Judge Piotr Tuleja: “I am wondering right now, ifghact is adopted in such a form, whether a stimpriashould be
introduced to the rules of the Constitutional Tribl obliging the panel of judges to call everydimn the general
prosecutor. Naturally, we cannot impose in the rulgsich are an internal act, any obligations on ekentities
standing before the Tribunal, but we can adoptireteregulations which will constitute an ersatz @& tlurrent solution.
This will probably happen, so it would rather be mbeltter if the current solution was simply presetved

Example 3. Another statement of the President offtimunal.
The President used unethia personaneristic tricks, related to the bodies composedtinad very experienced
lawyers, the so-called indirect attack on a body, lae juggled authorities (pattern: | am an autitpnmoreover, he used
a manipulation consisting in an unjustified gerisedion. Using the power of authority instead of astantive argument
is an unfair psychological trick. The Presidenttad Tribunal, by putting himself in the role ofeather (eristic trick),
“was attacking” members of the National Council & fludiciary, reproaching their lack of knowledge emchpetences,
while hoping that no one will dare to question hithatity. During a Sejm committee sitting, he saidhi®e members of
the National Council of the Judiciary: “you, as alpodo not have any idea about what the constitatiprocess is”.

The President of the Tribunal used also anothstieririck — unjustified generalisation, while asmg the
National Council of the Judiciary of “deprecating tiole of a judge”, when the problem concerned sbimgicompletely
different (“a judge does not represent the cowwtiaturally not the same as “he will do it bett@gduse he knows the
case”). The President of the Tribunal, Andrzej Rizesi said: “l would like to ask Your Honour a questia connection
with what you have just said — that a judge doesemesent the court. On which basis can we arguesattismoreover,
who will do it better than one of three judges, & ttourt composed of three members asked a questibknows the
case? (...) This is a very strange situationtrikkess me that the stand of the National CouncthefJudiciary shows that
you, as a body, do not have any idea about whatdhstitutional process is. It is different fromrgltin a military,
judicial or administrative tribunal, and that is wiys unjustified to deprecate the role of a judgeo comes to the
hearing and takes part, in a mode appropriaterfurgedings before the Constitutional Tribunal, disdogue concerning
the examination of the constitutionality of law”.

Example 4. An expert of constitutional law preserthatsitting of a Sejm committee.
The expert, professor Marek Chmaj, introduced atsitting of a Sejm committee, as he said expjicfih agreement
with the President Andrzej Rzefuki”, the subject of changing rules of selectindges. The working group for the
reform of the proceedings before the Constitutidmédunal was preparing changes in the competerfdée Gejm while
drafting the act, even though it is incompliant vitie standing orders of the Sejm since it is tm3eat chooses judges
of Constitutional Tribunal according to the prirleip set out in its rules. The judges were thus piregahanges in the
competences of the Sejm, and moreover, were tryingnfluence the Committee to additionally changesth
competences on a one-off basis. Professor Chnthpsabehalf of the President of the Tribunal at$iegm committee
sitting: “I am speaking in agreement with the PrestdAndrzej Rzeptiski. | would like to draw your attention to the
provision of Article 19 paragraph 2: “A proposal ofandidate for the judgeship at the Tribunal sballodged with the
Marshal of the Sejm no later than four months pigathe end of the term of office of a judge of Tréunal”. Terms of
office of three judges of the Tribunal expire oN@vember this year. If we leave the time limit of fomonths, then even
if we assume that the act will be adopted quicklgrehis avacatio legisof 30 days for the act, and we will in practice
make it impossible to choose three judges of tlieufal this year. If we want to give the possibilifychoosing three
judges of the Tribunal, then this time limit shoaltiount to not four, but three months”. The quotatiare derived from
full record of the sitting of the Justice and Hunfights Committee and the Legislative Committee bfay 2015 (Sejm
Paper www.orka.sejm.gov.pl/zapisy , pages 16, 49 and=8pectively.
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the Opinion). On the contrary, the Team evaluatesmequivocally positively. Precisely “in the
current situation of political and constitutionabntroversy”, as the Commission wrote, it is
particularly important — in the Team’s opinion —eaasure the respect for principles of correct
legislation in Poland (point 95 of the Opinion).tNlepeating provisions set out in other acts is one
of the rules of the Polish legislation. As a mattefact, 8§ 4 of the Ordinance of the Prime Ministe
of 20 June 2002 concerning the principles of legigé technique reads as follows: “An act shall not
repeat the provisions of other aéfsThe repetition in acts with an inferior rankinigpoovisions set
out in acts of parliament is not correct. Due tditjpal reasons, authorities in Poland and in other
post-communist states for several decades wereiomssy blurring the hierarchy of legislative acts.
In the Polish People’s Republic, the problem otamg regulations, “parallel regulations” and thei
negative effects for the legal order was recognes®tianalysed in legal science, yet it could not be
resolved. Repeating the contents of higher-ranlgggl acts in lower-ranking legal acts posed then
and still poses a real threat to the legal ordewedr-ranking regulations in the Polish People’s
Republic often repeated provisions literally (aghie above-mentioned case) or “translated them”
(“into own words” of lower-ranking authorities). Aa result, higher-ranking legal acts were
functionally supplanted. These acts were becometgahed from direct use. Acts (often of an
unclear legal status) of ministers in “ministry-ed5Poland were practically "more important” than
acts of parliament for their addressees. The sogickl phenomenon of inverting in practice the
hierarchy of sources of law was an important pnobie the Polish People’s Republic. That is why,
after the political transformation in Poland, itsnacknowledged that it is particularly important to
ensure the correctness of the hierarchy of adsl#&ion, and to avoid repetitions which distdw t
image of the legal system in their addressees’ mihe Venice Commission did not notice at all
this “specifically post-socialist” context and poged recommendations completely unfit for the
Polish reality, promoting in fact the weakeninglog rule of law.
3. Eristic tricks.
The Venice Commission used many tricks which docooistitutead remarguments or are

at least disputable when it comes to their logagal empirical reliability. Some examples:
a) Unjustified analogies

The Venice Commission argued that “it is a comneatdre of European constitutional culture
that constitutional courts may comment on reforoppsals, which concern the Court itself; in many
cases they are even involved in drafting groups. rfElason for such inclusion is to obtain additional
input and expertise”. Subsequently, the Commisgere examples of Germany and Austria. The
problem is that there is certainly no analogy betwthe actions of the President and judges of the

Constitutional Tribunal in Poland and the examplesvided. In particular, there is no substantial

30 Reference of the Polish Journal of Laws: Dz.U. z 26d6 283.
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similarity to initiating by the President and judg# the Constitutional Tribunal (not by the Triladin
itself) the work on a draft act, writing its textdataking part in its formulation in the Sejm, awas

the case in Poland. In Germany, the constitutiooaft submits comments on drafts, and in Austria
it is invited to comment in different stages ofitgtive procedure. Constitutional courts acting as
bodies in western countries only respond to questand initiatives of parliaments. In Poland, it
was not the Constitutional Tribunal acting as aybduit its judges (not all of them, but the ones
selected for this task by the President of theulréh) who drafted the act on their own initiative.

b) Semantic traps and tricks consisting in a consaihasige of the level of arguments in
order to create space for manipulative arguments

The representatives of the Venice Commission lahd in Poland with politicians and lawyers.
Political and legal language differ at the levetohceptual frameworks (vocabulary range, content),
as well as at the level of codes (construction efanings, causal relationships, awareness of
existence of many “images of the reality”). The Qoission used differences between political and
legal language as a “trap” and reproached in ii®iOp the “government majority” for arguing that
the judges represent party interests (point 11&@fOpinion). The representatives of the Venice
Commission are lawyers, but they knew that theyewalking not only to lawyers, but also to many
politicians. However, in the Opinion they synthesishese two languages in order to manipulatively
formulate their reproach. They even used the cselmwwvhich the judges were marked in the political
“charts” as a political argument to show that irladd the concept of pluralism is not correctly
understood (point 118 of the Opinion).

The possibility to describe the principle of plisai from the perspective of different sciences
will always lead to using different codes of degtian. To reproach the Poles for not understanding
pluralism and role of the judges of the Tribunalkich is visible in points 115-119 of the Opinion
— is unwarranted, just like the fear that post-communist counttiest joined the European Union
in 2004 and 2007 will “slide” into “the depths* dangerous “populist nationalism”, even through
democratic elections. This is a type of fear thatdgally annihilates the original subsidiarity
principle enshrined in EU treaties as a basis Hiorking about political system in the European
Union, by considering post-communist European atemtas not mature enough to embrace

democracy and requiring a certain supervision.

C) Unwarranted explanatory hypotheses, false gés&tians, manipulated inferences, formal

31 The necessity of providing the constitutional ¢omith a certain political representativeness wasteai out in
literature, with an ample justification. Cf. L. Gali, Sgdownictwo konstytucyjne w Europie ZachodnWarsaw 1987,
p. 97; K. Wojtyczek,Sdownictwo konstytucyjne w Polsce. Wybrane zagadnietudia i Materialy Trybunatu
Konstytucyjnego”, volume XLVII, Warsaw 2013, p. 98-9t should be noted that it was foreseen thabalpm could
arise as a result of a lack of political rotatiarsubsequent terms of the Sejm, when the ruling nigjwould be able to
“staff full or almost full composition“ of the Trimal with their candidates, “which could diminish pslitical
representativeness and negatively affect its laggtition” (K. Wojtyczek, op. cit., p. 96). In thisgard see: J. Zajadto,
Wewrtrzna legitymizacjagdu konstytucyjnegqPrzeghd Sejmowy” 2009, issue 4, p. 134.
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fallacies in reasoning schemes.

In its Opinion, the Commission assessed not ordylalv in force in Poland, but also the
knowledge and intellect of Poles, for instance bggesting that deputies (and probably all Poles)
have an "immature" understanding of the constituéind a "misconception of democraty"

The Commission stated that "it seems"” that "songgee with this thesis. It then draws
unwarranted conclusions, thus transforming its ameertain thesis beyond acceptable limits. It is
worth looking at thesis from point 129 of the Opmi The Commission also found that "[i]t seems
that some stakeholders were of the opinion thathamy that can be done according to the letter of
the Constitution is also admissible." On the ba$ihis uncertain thesis, the Commission drew the
first hypothetical conclusion: "The underlying id@ay have been that the majority can do whatever
it wants to do because it is the majority”, andgsbeond hypothetical conclusion which constitutes
a false generalisation: "This is obviously a mismption of democracy." Therefore the inference
was made as follows: starting with "it seems tlfattiich indicates that the Commission was not
certain), followed by "may have been" (The Comnassused the subjunctive), ending with a
conclusion which unexpectedly contained a finakihevhich supposedly results from the above-
mentioned statements: "This is obviously a miscphoa of democracy.” The Venice Commission
clearly exceeded its competencies, drawing up, hlen lasis of fragmentary knowledge and
manipulative inferring insinuations regarding taekl of substantive expert knowledge among Polish
deputies, as this remark most likely is aimed atrffi

The suggestion contained in point 130 of the Opirtleat constitutional institutions in
Poland are understood in an "immature" mannessahon-content-related manoeuvre. The Polish
constitutional tradition is longer and richer thammost countries of the world. And still the Veaic
Commission, by adopting a paternalistic supervisattjtude, on numerous occasions used the
"European and international standards" categogy {f@points 65, 71, 72, 78, 114, 124, 125 and 143
of the Opinion), which should be met by all the Mmm States of the Council of Europe.
Furthermore, in point 138 it stated that Poland braken such standards when the Sejm adopted
amendments to the Act on the Constitutional Tribunathe Act of 22 December 2015, thus

undermining "three basic principles of the CountiEurope: democracy — because of an absence

%2 See points 128 and 129 of the Opinion, from whiegh@emmission's assertion of a "misconception ofatEaty"” in
Poland can be inferred.

3 It is an unfortunate statement, if only for thagen that in the Polish political culture, at lsisce the Sejm
Constitution of 1505, establishing the fundameptaiciple of the political system Nihil novi communensensu
(Nothing new without the consensus of all), initidigving regard to the state society and later iredudto the culture
code of the Polish political thought, with its priple of civil protest and opposition, it is not easary to remind
anyone that democracy has nothing to do with dongiedased solely on the will of the majority. In #8h century
this problem was also presented theoretically bgugke or J. Madison as a phenomenon which might geesto a
totalitarian democracy (to use a phrase by J. Tatho

22



of a central part of checks and balances; humadnisrig because the access of individuals to the
Constitutional Tribunal could be slowed down taewel resulting in the denial of justice; and the
rule of law** — because the Constitutional Tribunal, whichéeatral part of the judiciary in Poland,
would become ineffective." When basing one's caichs on the Opinion of the Venice
Commission, one could state that democracy, aobtiethree basic principles of the Council of
Europeshould be associated not so much with having sopneower by the People, but rather a
central part of checks and balancdscan also be inferred that human rights — treosd of the
three basic principles of the Council of Europehewdd be associated mainly with the access of
individuals to the Constitutional Tribunal. Furtheare, it can be argued that the rule of law (the
third basic principle of the Council of Europe) sl be referred to the key function of the
constitutional court (see point 138 of the Opinadrthe Venice Commission). When doing so, one
can bear in mind that this reasoning problematisesonviction that democracy — contrary to its
etymology — is no longer "ruling by the people"f bather a solely institutional solution (see point
129 of the Opinion). It can also be argued thatrtte of law — again contrary to the thesis spedifi

in point 129 of the Opinion — cannot be implementethout constitutional judicature (however,
with the proviso that not all Member States of @wuncil of Europe have such judicature in place
— see Article 120 of the constitution of the Netheds). All that can be done, it should however be
borne in mind that the statement, drawn on thesbasall three principles, on the existence of
democracy provided checks and balances of a cainstial court which has the power to control
draft acts and other normative acts are ensurdfteisystem is aon sequitutogical fallacy which
the Venice Commission seems to commAiter all, the existence of such a Tribunal does n
automatically follow from thehecks and balancgsinciple and it is therefore not an "internatibna
or European standard" specified as the one andatilyatory model of balancing control. It seems
that the perspective adopted by the authors ofOghi@ion of the Venice Commission leads to a
conclusion that the People, whom the ConstitutioRatand of 1997 grants supreme power to, not
so much works through bodies which are limitedhgitcompetences and have a mutually inhibitory
effect as part of the powers specified above allhgyConstitution, but rather it is subordinated to
"the constant supreme law". What is presented idemof the law which ceases to be an expression
of the will of the People acting in the field oglslation through its representatives in the paréat,
and becomes a "constant" normative structure peaday constitutional courts. Such a change in
effect invalidates the essence of democracy andtitores rather an expression of a specific

“juristocracy” or "juridication of politics", thusnaking judges the guardians of hypothetical

34 A similar allegation can be found in point 54 o tBpinion.
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constitutional principles, or even exponents o&sib"justice” unacknowledged in the written Rct
However, there are not only concerns related terepiss change in the meanings of key
terms both for legal sciences and for the languesgel in social sciences. One should consider to
what extent the Venice Commission honours the itapbresolutions specified in Article 1a of the
Statute of the Council of Europe ("The aim of theu@cil of Europe is to achieve a greater unity

between its members for the purpose of safeguaatidgrealising the ideals and principles which

%5 The republican tradition, a key example of whicAiserican republicanism, respects human rights hagtinciples
of a constitutional state, however it expects — wisatiearly visible in the works of Abraham LincolnMartin Luther
King, not to mention contemporary thinkers, eveosthclearly liberal ones, such as e.g. John Raiulged Habermas
or Pierre Manent, that the common good and thecipdi| of social solidarity towards the most vulnéeatmust be taken
into account when creating the structure of a ctutginal system. Contemporary liberal thought idfesst a democratic
state of law with a basic and legitimate principlisoaexpressed in the suggestions of the Venice Cesiom, that
democracy is more than the rule of the majoritguieng protection against the tyranny of this nm&yo This is where
the root of the constitutional liberal thought, whimtends to secure the defenceless minoritiesirdigiduals from
potential tyranny of the majority is; this resuiltssthe fact that the seemingly undemocratic mamfdunctioning of
constitutional constructions and examining the taurt®nality by constitutional courts is often sged as possible to
reconcile with the rule of the majority, as counts & be aine qua norcondition guaranteeing that the majority is not
tyrannical. This "constitutionalisation of demograor — to put it differently — "constitutionalisgah of rights" is
commonly treated as an institutional automat whicargntees these rights, a kind of legal mechanignich breaks the
structures of power frequently associated with libena egalitarian values (...) as well as humartsigtill, the majority
of those supposed assumptions regarding constiligation of such rights [through those institaband their capacity
to break the structures of power (...) is in mosiesaassumed, and not verified (R. Hirsbbywards Juristocracy. The
Origins and Consequences of the New Constitutiomalzambridge, Mass. 2004, p. 2-3). However, this assompt
about the antidemocratic and just nature (of thgritg) of constitutionalisation of rights and cdaitstional judicial
control of legislation with regard to guaranteeingtsrights is being more frequently questioned @snamon and model
principle. It is because it can also mean that suttdemocratic or anti-majority constitutional sety and the removal
of certain decisions from under the control of t#dcand politically responsible representativesinarertain conditions
violate those rights, as the essence of protecki@ms not necessarily lie in the formal structure &ther the “nature of
its substantial results” (ibid. p. 3). This meamstin certain conditions, shifting protection wjhts to judges who do not
have to respond to anyone and enjoy huge, unctedmpbwer can result not in the protection of right# rather securing
the rights of an oligarchic minority, thus makimanstitutional judges the guarantors of a sped#ial and political order
compatible with their ideas, beyond the possibgited any correction by way of decisions of democsdly elected
parliaments. There are several scenarios of implénte the constitutionality model and judiciary exaation of
constitutionality of legislative acts of a demoarally elected parliament. One of them is used istfpommunist Europe
as the "incorporative" model. Without looking agtholitical, social and economic structures of ¢hesuntries, this
model of constitutionalism requires adopting assilgngleal international and European standards dsawealues and
institutions with the exclusion of a pubic discussiend civic participation, and in consequence ngv¥imdamental
political disputes to the area of constitutionadl &gal matters in the hope that an adequately usaersal procedure
will bring favourable results. This way, as Hirschigaded, "most citizens who are not judges or lawgeesdeprived of
the possibility to shape social policy in a meafihgiay and are forced to transfer the responsyhiidit finding solutions
to matters which constitute fundamental politicadpdites (...) to a small group of professionals,aliguawyers,
academics and judges. (...) Moving fundamental goestabout community identity from the political sph to the
courts favours those with professional knowledgelzatter access to the legal system (...). Suchfarsbans a serious
renunciation of political responsibility, if not abvious abdication of power by legislatures, thgctive of which is
taking political decisions, taking responsibilityrfthem and subjecting themselves to the asseswhgnters (...). By
delegating the decision-making process [in morerance cases] to the court, the public debate[makes] the judges
referees of values defined by the sovereign peyded., p. 187-188). In this situation, establisgione model of
constitutionality of rights might not so much wddt the benefit of human rights, protection of tiglof individuals and
minorities or justice, but rather effectively "uptigocial and political status quo and block attesp materially correct
it with democratic policy (...), [even more so] tleanstitutional rights are never interpreted orlengented in a political
or ideological vacuum. Judicial interpretation amgllementing constitutional right depends to adaegtent on the (...)
social meta-conditions in which they operate ([r@sulting in] dubious authorisations to make marhbices by
irresponsible judges who do not have to respondreefoyone in the context of jurisprudence of right$, juridisation
of politics (...) and transferring certain most mnfant polemical political controversies to coutts). What was called
"judicial activism" evolved beyond the normativerda of constitutionalisation] of rights. A new palél order —
juristoccracy — quickly becomes the reality of thedern world "(ibid., p. 213-218, 222).
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are their common heritage"). The concept of "comrheritage” ("common" or "European and
international standards") does not mean the abolitf respect for constitutional heritage and
solutions characteristic for individual Member 8atlt is therefore worth pointing out that Polish
experiences are based to some extent on traditrepalblican concepts of common good and

community which respects human rights and prinsipleconstitutional law.

4. "Predicting the future" and presenting multiate hypotheses.

In many places of its Opinion, the Venice Commissitas formed only hypotheses
concerning possible negative effects of the Amemdmen the functioning of the Constitutional
Tribunal. They mainly concerned the possibilityptdcking or interrupting the Tribunal's work after
the Amendments were adopted in December 2015elpublic opinion, much of what the
Commission wrote was received as a certain and kaeever it is a rather questionable attitude,
both for formal and content-related reasons. Inesorstances the Venice Commission presents only
forecasts. The hypotheses formulated in the Opirign sentences of unknown logical value,
"experimental statements". The Commission adopiech temporarily as real, most probably hoping
that those hypotheses in conjunction with otheindaabout facts will prove to be true, or rather,
that they won't prove to be true, because Polaficadopt its advice. However, those hypotheses
might not prove to be true for another reason dk gotheticality is not a syntactic or semantic
property of a sentence, but rather its pragmatpgnty which reveals the attitude to that sentence
of the Commission itself, which only predicts théufre. For example it stated that "it is common all
over Europe that the necessary quorum for deciibrise court exceeds the simple majority of
judges of the court" (point 69 of the Opinion, Highted by the Team). Usually it is 2/3 or 3/4. In
the opinion of the Commission, "13 out of 15 judgesnusually high" and "this [...] requirement
carries the risk of blocking the decision-makinggass of the Court (hypothesis 1). The Commission
found that a high quorum "in itself" does not viel&uropean standards, however it formulates the
hypothesis that along with other provisions it "eander the Constitutional Tribunal ineffective"”
(hypothesis 2). Taking into account these hypothdsawever not judging other provisions equally
critically, the Team finds that there is a riskbtdcking the decision-making and postulates that th
quorum be reduced from 13 to 11 judges in ordéver the risk of a "dysfunction of the Tribunal”
resulting from the lack of quorum.

Furthermore, the Venice Commission has also hygtld that the joint effect of procedural

changes "would seriously hamper the effectivenésbeo Constitutional Tribunal” (hypothesis 3,

3 See more in i.a. L. Morawskpinia Komisji Weneckig¢Dpinion of the Venice Commission]..., particularly3s-
43.
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point 88 of the Opinion). The Team acknowledges tha "serious consequences” of the correct
functioning of the Constitutional Tribunal do nave to mean hampering of its effectiveness. On
the contrary, they can be beneficial for the Tridduihe right qualified majority, a high quorum and
the order of adjudication can also significantiesgthen the Constitutional Tribunal's authority as
the guarantor of the Constitution's precedencéeénégal system. The Commission's hypothesis is
as warranted as the opportunity indicated by trenT.é\fter all, there is no evidence that one cannot
work efficiently and quickly with such organisatioit is the people who create organisations; a
change in management and pace of work is posgilsidike it is possible to increase the engagement
of judges, simplify procedures and reduce the tifngroceedings.

The Team recognises that one also needs to redkothw negative — although, in its opinion
unreasonable — impression made on the Venice Casiuniby dynamising solutions which also
create the institution's image. In order to sadeshe Commission's doubt that a tribunal organised
in line with the principles indicated in the Ameneints would "become ineffective in the role of
guarantor of the Constitution” (hypothesis 4) amadihg in mind the impression which the new
Polish solutions made on the Commission — the Tisasnggesting several changes in the Act. In
the Team members' opinion, this will help reassiieeCommission.

Also the hypothesis (hypothesis 5) suggestingttiteConstitutional Tribunal's compliance
with the Amendments "could lead to a serious slowxd of the activity of the Tribunal and could
make it ineffective as a guardian of the Consbiuti(point 137 of the Opinion) is — according to
the Team — poorly justified, constitutes merelyr@jgxtion of the future and is based on subjective
assessments. What does this hypothesis actuatlicf?ds it unambiguous? The terms "blocking”,
"dysfunction”, "crippling the effectiveness" andef®us slow-down" define a whole range of
different possibilities. How can the probabilitytbkir occurrence be assessed? It must be stated th
the Commission has identified various terms ankbdaio ascribe any concrete consequences to

them.

5. Interpretative fallacies, disregarding the legaligminciple and the principle of
presumption of constitutionality of an act of law.

Furthermore, the Venice Commission has made segowss in the interpretation of the
Polish law®*’. The Constitution of Poland clearly indicates thkipublic authorities should act on
the basis and within the limits set out by the (&uticle 7). No authority in the country has thght

to disregard an applicable act of law in its actiaihere is also no such exception provided in the

%7 See more i.a. in. M. Mus#gki, Analiza opinii Komisji Weneckiej z 11 marca 2016,Prawo i Wiez" 2016, Issue
1(15), p. 45-61.
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Constitution of Poland for the Constitutional Tnital, and especially its President, who has not been
vested the power to refuse to apply an act by egigliative act. The Tribunal is obliged to act with
respect for the legalism principle and the prireipf presumption of constitutionality of an act of
law.

The Team does not share the opinion of the VenmenrGission and the Constitutional
Tribunal that supposedly the Tribunal has the rightlecide that "it can review the Amendments
directly on the basis of the Constitution” (seenp@9 of the Opinion). Functional interpretation in
the Polish legal culture (even if the argumenthefPresident of the Tribunal were to be recognised
does not authorise the Tribunal in this case tdateothe principles of linguistic interpretation.
Linguistically, the law is clear: The ConstitutiohPoland stipulates that judges of the Constitwtio
Tribunal in terms of adjudicating are subject spoled the Constitution, however in terms of
organisation of the Tribunal and the proceeding®rkeit, they are also subject to the act. An
argument in favour of the Tribunal's obligatioraid
on the basis of the Act on the Constitutional Tmidluis the principle of the presumption of
constitutionality of an act.

The refusal of judges of the Constitutional Tribluacomply with the promulgated Act has
no legal basis. Furthermore, the Polish law, urehged by the Constitutional Tribunal, in
exceptional cases provides for the entry into faica normative act withowtacatio legis Article
4 of the Act on promulgation of normative acts w#pes that "in justified cases normative acts,
subject to paragraph 3, can enter into force irergod shorter than fourteen days, and if a valid
interest of the State requires immediate entryfiotoe of a normative act and it is not precludgd b
the principles of a democratic state of law, thie dé promulgation of the Act in the Journal of Law
can be the day on which the act enters into fotfeel'he Team recognises that if a valid interest of
the State requires immediate entry into force @foamative act and it is not precluded by the
principles of a democratic state of law, then "tlag on which the Act enters into force is the date
of promulgation of the Act in the Journal of Law$his is precisely the case in question, given the
entire sequence of events which preceded it, ieguitom the actions taken during the previous
Sejm term of office and judges of the Constitutioi#unal from the so-called working group, for
the sake of the rule of law, democracy and humgtntsj there is an urgent need do supplement the

composition of the Tribunal and take immediateacti

38 Reference of the Polish Journal of Laws: Dz. U. ZI284.197 poz. 1172.
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PART Il

Referring to earlier comments concerning the apgradthe Venice Commission, according
to which "in order to understand the constitutiogiéhation resulting from the Amendments, it is
important to recall the chronology of events legdiip to their adoption” and admitting at the same
time that "the list below is necessarily incomplatel refers only to major events that are relet@nt
the opinion”, the Team found it necessary to suppl& that chronology. A reliable presentation of
the issues in question without presenting a broadetext (listing significant events) would be

impossible. For that reason, what follows is avibich does not ignore the most important facts.

Date Event

2011 The Constitutional Tribunal has commenced workamendments to
the act specifying the organisation and proceelafgre the Tribunl.
The President of the Tribunal and a group of judgele Constitutiona
Tribunal, including retired judges participatedtie works.

March 2013 The works on the draft act on the Constitutionabdnal prepared by
the President of the Tribunal and a group of judgdéke Constitutional
Tribunal have been caluded. The draft act was submitted to the Of
of the President of Poland, Bronislaw Komorowski.

08 March 2013 Citizens Network Watchdog Poland submitted a refgioepublic
information about the Constitutional Tribunal draét simultaneously
the President of the Constitutional Tribunal anthtPresident of
Poland.

11 and 22 March 2013 The President of the Constitutional Tribunal infedrthe Network in
question that "the trustee and host of the drafoa@amending the Act
on the Constitutional Tribunal is the Office of tReesident of Poland"}
and furthermore, that "any work on the draft acharending the Act g
the Constitutional Tribunal should be treated #srival document4®.
On the other hand the President of Poland serdrdfeact to the
Network, at the same time informing it that it waiepared by "judges
of the Constitutional Tribunal and transmittedhe Dffice of the
President of Poland with the request to considetabislative
initiative"+*.

April 2013 Representatives of the Citizens Network Watchddgrirh
unsatisfied with the answers provided in the mdde o

% See: Justification for the judgement of the Sugrédmministrative Court of 10 January 2014, Coure Rb. | OSK
2213/13, p. 2.

40 Based on information posted on 30.12.2013 ondheviing website: http://informacjapubliczna.org(ptcessed
on 21.04.2016).

41 Based on information contained in the letter fritwa Office of the President of Poland dated 22 M&@h3
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public information (as responses to answers alhauatithors of the
project and possible agreements concluded with Xheeged a
complaint to the Regional Administrative Court angaithe inaction of
the President of The Constitutional Tribuffal

The President of the Constitutional Tribunal applieat the complaint
be dismissed from the Regional Administrative Coadicating that
"since 2011, the Constitutional Tribunal has bemmdacting study ang
design works on new solutions for the organisasiod functioning of
the Tribunal — under the direction of the Presidgrihe Constitutional
Tribunal. The nature of these works is limitedhe tlevelopment of
concepts and proposals for new or amended solwitoaamlining the
Tribunal's activity and desired solely from theraif view of the
Tribunal (in the sense being subjective and "atrafleither the
Tribunal nor its President hold the right to magegis$lative initiatives,
hence all proposals in this regard have been am@eanerely
suggestions (anticipation of a given regulatios)treeir final shape ang
the formal status of the draft normative act or madmeents to an act in
force depends on the assessment and will of thiy eritich has the
right to legislative initiative under Article 118 the Constitution of
Poland".

June 2013

The Regional Administrative Court in Warsaw pasagadgemerif in
which it upheld the position of the President @ Thribunal, stating tha
"conceptual thoughts, proposals, study works irsttuge of
amendments to the Act do not have the features>dfaft act« of an a
of public law", and "intentions of the Presidentloé Tribunal taken in
this regard do not fall within the area of congitoal and statutory
activity of that body. (...) A study of changes preeel by the Preside
of the Tribunal can gain the status of a draftaaty if the President of
Poland finds them valuable and the changes to pedsant and will
adopt the presented proposals as his own. Onhisastage can we st
that we are dealing with actions taken by a pulithority taken in the
field of amendments to an aty"

Representatives of the Citizens Network WatchddgriRbappealed
against the judgement to the Supreme Administr&imert, indicating
the erroneous interpretation of Article 61 of then€titution of Poland,
leading to the assumption that the document preldayehe judges of
the Constitutional Tribunal and sent to the Presidé Poland does no
constitute public information and that the decismaking process doe
not require social control at its every stage.

it

42 Compare: Justification for the judgement of th@®me Administrative Court of 10 January 2014, Cé&ile No. |

OSK 2213/13, p. 2.

3 \bid.

4 Court file number Il SAB/Wa 147/13.
4 Justification for the judgement of the Supreme Adstiative Court of 10 January 2014, Court File NOSK

2213/13, p. 2.
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11 July 2013 After certain modifications had been made, theqmtojleveloped by a
group of judges of the Constitutional Tribunal viasught to Sejm by
the President of Poland (Sejm Paper 1590).

29 August 2013 The Sejm commenced work on the Constitutional Trébwaraft act.

After the first reading, the Constitutional Triblidgaft act was referre
to the work of the Committee on Justice and HumightR and the
Legislative Committee.

02 December 2013

In a letter constituting a response in the modgudiic information
directed to the Citizens Network Watchdog Polahd,®ffice of the
Constitutional Tribunal listed the following creedmf the Amendment
to the Act on the Constitutional tribunal: the indoent President of th
Constitutional Tribunal (Prof. Andrzej Rzefidki) and retired judges @
the Constitutional Tribunal (Prof. Andrzej Zoll,d?r Andrzej
Maczynski and Prof. Mirostaw Wyrzykowski). Furthermorbetletter
stated that "concepts of the draft and proposaladw regulations wer
the subject of working discussions held among jedigfehe
Constitutional Tribunal®.

= D

December 2013

The exchange of correspondence between represestttie Citizens
Network Watchdog Poland and the Office of the Citut&bnal
Tribunal, i.e. regarding the controversial statenmeade by the Office
of the Constitutional Tribunal regarding directithg draft act on the
Tribunal to the Office of the President of Polaad part of direct
cooperation”. The Network's letter indicted to Bresident of the
Tribunal that "neither the Constitution, nor thet Ao the Constitutiond
Tribunal provide for "continuous cooperation” witte President of
Poland other than the powers under Articles 1+#hefAct on the
Constitutional Tribunal”. In response the Officetlodé Constitutional
Tribunal stated, that "there was no corresponderchanged in conta
with the Office of the President” and that there @o "legal grounds
which would prohibit ad hoc and working cooperatzm consultation
between bodies of the State which is the essenitee girinciple of
cooperation specified in the Constitution of Pol&hd

1

11 December 2013

The Special Subcommittee on the Constitutionaldnd draft act was
established (paper 1590). Intensification of thelwad the Subcommittee
took place in the following periods: March-Octol2éx4 and January-

April 2015.

46 Based on information posted on 30.12.2013 ondheviing website: http://informacjapubliczna.org(ptcessed

on 21.04.2016).
47 1bid.
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10 January 2014

The Supreme Administrative Court passed a judgenegataling the
judgement of the Regional Administrative Court reliag the
examination of the Network's application for makjpgblic information
available. It was stated in the justification te fodgement that "the
application of the applicant, i.e. the Network nelgal a specific draft g
amendments to the Act prepared by judges of tHaumal and present;
to the President of Poland by the President offtiimunal.” (...) It is
impossible (...) to agree with the ascertainmenhefCourt of the first
instance that the proposals of changes presenttdeeiBresident of the
Tribunal receive the status of a draft act onlgrafihe President of
Poland finds them valuable and adopts the presgmtgubsals as his
own. Assuming that only a presidential draft antprevious

proposals of changes prepared by judges of thet@gdgimnal Tribunal
becomes publimformation undermines not only constitutional pipies
and values such as transparency of the actions takbodies of public
authorities and citizens' participation in the eigng of public authority
but also the right to information. It also underesmatio legis of the Ac
on access to public information in the scope ofingbublic
information available in the area of ~designingmative acts ¥&.

09 April 2015

After almost a year and a half of proceedings Special Subcommittes
chaired by the Civic Platform deputy, Robert Kropigki, presented a

report on the work on the Constitutional Tribunedftiact (Sejm Paper
1590).

06 May 2015

The Special Subcommittee's report received posifpirions of the twqg
Sejm Committees: Committee on Justice and Humaht&end
Committee on Legislation.

10 May 2015

The first round of presidential elections takesplan 10 May; Andrzej
Duda received 34,76 percent of votes, while BramigKomorowski
received 33,77 percent of votes.

12 May 2015

During a joint committee meeting, Robert Kropiwnjck Civic Platform
deputy, reported the addition of Article 135a whvebuld regulate the
selection of judges of the Tribunal (to replacejtldges outgoing 6
November and 2 and 8 December) still during thet&itim of the Sejm.
The judges of the Constitutional Tribunal and repreatives of other
public authorities did not submit any commentshiie amendment. The
amendment was adopted after being voted in.

=

A%

24 May 2015

The second round of presidential elections takasegpbn 24 May;
Andrzej Duda received 51,55 percent of votes, wBitenislaw
Komorowski received 48,77 percent of votes.

48 Justification for the judgement of the Supreme Austrative Court of 10 January 2014, Court File NOSK

2213/13, p. 6-7.
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26 May 2015

During the Sejm session there was a second reaflihg Constitutionall
Tribunal draft act (Sejm Paper 1590).

27 May 2015

During the Sejm session there was a third readitigeodraft act and th
Act on the Constitutional Tribunal was adoptedhe version revised by
the Sejm Committees on Justice and Human Rightd egdlation
(containing the above-mentioned Article 135a).

4%

29 May 2015

The president-elect Andrzej Duda appealed to themonent and the
parliamentary majority to refrain from introducisgstemic changes and
avoid unnecessary conflicts.

12 June 2015

The Senate passed Amendments to the Act on thdittiogal
Tribunal. The changes included i.a. forgoing theedr term of office of
the President of the Tribunal and the circle oftestentitled to submit
candidates to judges of the Tribunal to the Sejra @ganded (this
second regulation was to take effect on 1 JanuatgR

23 June 2015

Commencement of the procedure in the Sejm on censglthe Senate
amendment (proceedings of the Committee on JustideHuman Right
and the Commission on Legislation).

[y

25 June 2015

After consideration of the Senate's amendmentdgettieof the Act of 25
June 2015 on the Constitutional Tribunal (i.e.aheendment on
expanding the circle of entities entitled to subcaihdidates to judges of
the Tribunal to the Sejm was not taken into accamait foregoing of the
term of office of the President of the Tribunal vialsen into account)
was transferred to President Bronistaw Komorowski.

174

17 July 2015 President Bronistaw Komorowski set the date ofeleetion for 25
October 2015, the last possible date for the eledt be held.

21 July 2015 President Bronistaw Komorowski signed the Act ofJ2&e 2015 on the
Constitutional Tribunal.

30 July 2015 The Act of 25 June 2015 on the Constitutional Tmdduvas published i

-

the Journal of Laws.

06 August 2015

Andrzej Duda took an oath before the National Adsgrand took office
as President of the Republic of Poland.

30 August 2015

The Act of 25 June 2015 on the Constitutional Tmddientered into forg
after 30 days from its promulgation.

08 October 2015

During the last session of the 7th term of the Sép@ parliamentary
session elected 5 judges of the Constitutionalufréh (Roman Hauser,
Andrzej Jakubecki, Bronistaw Sitek, Krzysz&iebzak and Andrzej
Sokala).
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23 October 2015

A group of Law and Justice (PiS) deputies filedeplaint to the
Constitutional Tribunal against the lack of condi@nality of provisions
of the Act of 25 June 2015 on the Constitutiondbdinal (the case

lack of constitutionality of extending the competes of the Tribunal
under the Act, the lack of the term of office of tAresident and Vice-
President of the Tribunal, violation of the prirleipf the Sejm's
autonomy in terms of regulations and the violatthe principle that
proceedings are initiated by a complaint (accugtprinciple).
Furthermore, the complaint indicated the lack adfqadatevacatio legis
(violation of the principle of the so-called legisVe silence principle,
which in an analogous case in electoral law is @tlbefore the
election) and introduction of the inadmissible ploitisy to select severg
judgesen bloc(violation of the principle of individual terms office of
judges of the Tribunal. The applicants \drew the complaint on 10
November.

25 October 2015

previous parliamentary majority and a victory ofaALand Justice (PiS).

04 November 2015

The Constitutional Tribunal set a date for the mggin case K 29/15 fo
25 November and 21 December 2015 (a few days Edendicated
above, the applicants withdrew the complaint).

06 November 2015

The following judges of the Constitutional Triburtaimpleted their tern
of office: Maria Gintowt-Jankowicz, Wojciech Herriredki and Marek

K ntlinnwielri

12 and 13 November 201iDuring the first sitting of the 8th term of the Bef deputies' project on

the amendment of the Act of 25 June 2015 on thest@ational Tribuna
was submitted by deputies of the Law and JustickaRantary Club.
On the next day, the project (Sejm Paper No. 6)dirasted to the first
reading and, on the same day, withdrawn. On the sy, another
deputies' project of Law and Justice was subm({i&sjim Paper No. 12

17 November 2015

A group of Civic Platform (PO) deputies submitteshation to the
Constitutional Tribunal on the examination of corapte of provisions
of the Act of 25 June 2015 on the Constitution@bdinal with the
Constitution, identical to the motion submittedltaw and Justice
deputies (K 29/15) which was withdrawn on 10 Noven2015 (the ca:
received the reference number K 34/15).

received the reference number K 29/15). The compiadicated i.a. the

The general election to the Sejm and the Senatedenda defeat for the

174

18 November 2015

The first reading of the project on the amendmémh® Act of 25 June
2015 on the Constitutional Tribunal (Sejm Paper Nt).was held by th
Legislative Committee .

[97]

19 November 2015

The second and third reading of the project orathendment of the Ag
of 25 June 2015 on the Constitutional Tribunal igSBjaper No. 12) wa
held. The Sejm adopted the Act of 19 November 20i1the amendme
of the Act on the Constitutional Tribunal and reéerit to the Senate.

—

12}
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19 November 2015

The President of the Constitutional Tribunal sdage for the hearing in
case K 34/15 (regarding the Act of 25 June on thesGtutional
Tribunal): 3 December 2015. In connection with aldeption of the Act
on the amendment of the act on the Constitution@lifial by the Sejm
of the 8th term which repeals Article 137 of the An the Constitutiong
Tribunal of 25 June 2015 (provision specifying thede of electing
judges in 2015) and which entered into force oreddnber 201¢
setting the date of the hearing for 5 December 204d result in the
fact that the Constitutional Tribunal (pursuanftticle 104 point 4 of
the Act on the Constitutional Tribunal) would haeeliscontinue

proceedings in this case due to the fact that ri87 of the current A¢

on the Constitutional Tribunal would no longer bdarce.

i

—

20 November 2015

The Senate did not submit amendments to the At dovember 2015
on the amendment of the Act on the Constitutiomdduinal adopted by
the Sejm. This Act was referred to be signed byPitesident of Poland
After the Act was signed by the President Andrzeg®, it was publishe
in the Journal of Laws.

nd

23 November 2015 and
subsequent

A group of Civic Platform (PO) deputies submittedagoplication to the
Tribunal on the examination of compliance of prais of the Act of 14
November 2015 on the Constitutional Tribunal wite Constitution
(reference number: K 35/15). On subsequent daypleants on the act
were directed to the Tribunal by the OmbudsmanNaional Council
of the Judiciary and the First President of ther8ug Court. On 24
November, the Tribunal set the date of the heanmgse K 35/15 for 9
December 2015.

25 November 2015

The parliamentary majority introduced drafts ofalafons on stating th
lack of legal force of the five resolutions of tBejm of the 7th term of
October 2015 on the election of candidates fopttsition of judges of
the Constitutional Tribunal into the agenda. Aftex resolutions were
adopted by the Sejm, they were published in thesRPdlonitor
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30 November 2015

The Constitutional Tribunal passed a decision arugkng the Presider
of the Tribunal, Andrzej Rzegiski, and the judges who co-authored {
draft of the Act on Constitutional Tribunal, Stdais Biernat and Piotr
Tuleja, who on 25 November submitted a motion teksuded from th
procedure of examining the constitutionality of revisions of the Act
of 25 June 2015 on the Constitutional Tribunalgrefice no K 34/15).
was stated in the justification that "these judipes part in the
legislative work on the Act on the Constitutionaiblinal in Sejm
conmittees and subcommittees not as private persahsepresentative
of the Tribunal, formally invited (...) to meetingéthose bodies by the
chairs". When endorsing those motions on beinguebed, the Tribunal
underlined that the reason for that was only "legan impression on
some of the public" that judges participating ia theetings of
committees and subcommittees could be deemeddotivg "in their
own interest*.

it
he

—

=

30 November 2015

The Constitutional Tribunal made a decision on Baguthe motion of 4
group of deputies in case K 34/15 by calling ugwn $ejm to refrain
from taking any actions aiming at electing judgéthe Constitutional
Tribunal until the Tribunal passes a judgementasecK 34/15. The
indicated legal basis of the decision was Artid# & 1 and Article 730
§ 2 of the Code of Civil Procedure in connectiothwhrticle 74 of the
Act on the Constitutional Tribunal. The Tribunal&cision derogated
from its previous practice concerning securing omi

01 December 2015

The parliamentary majority presented five candislfe the position of
judge of the Tribunal (Henryk Cioch, Lech MorawsWiariusz
Muszynski, Julia Przygbska and Piotr Pszczotkowski). The candidate
received a positive opinion of the Committee ortidasand Human
Rights.

01 December 2015

The Constitutional Tribunal (in the full 9-persoenzh) submitted an
application to the President of the Tribunal ontibaring of the case
with reference no. K 34/15 (regarding the Act ofJ2be) by a 5-persorn
bench. That way, the President of the Tribunal madorced to allow

the judges who were to be elected on 2 Decembretéqwithout them i
was not possible to rule in a full, at least 9-parbench, as three judgg
were excluded from ruling in this case).

02 December 2015

The President of the Tribunal, Andrze] Rzégki, and the Vice-
President of the Tribunal, Stanistaw Biernat, sutedia motion to be
excluded from the procedure of examining the ctutstnality of the
provisions of the Act of 19 November 2015 on thexgibutional

S

S

4 Cf. Justification for the judgement of the Constiinal Tribunal of 30 November 2015, (Court File.NK 34/15, p.

5-8.
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Tribunal (reference no. K 35/15). In the justificat, they indicated that i.a.
Article 2 of the Act in question, which provides the expiry of the term of
office of the President and Vice-President of thiednal, will be subject to the
Tribunal's proceedings. The Tribunal's decisionoesed this motion.

02 December 2015

Judge Zbigniew Cidak concluded his term of office in the Constituiib
Tribunal.

02 December 2015

The Sejm adopted a resolution on electing five @sdgf the Constitutional
Tribunal (Henryk Cioch, Lech Morawski, Mariusz Mysgki, Julia Przybska
and Piotr Pszczotkowski).

03 December 2015

Four of the judges of the Constitutional Tribunialcted by the Sejm on 02
December 2015 (H. Cioch, L. Morawski, M. Musgki and P. Pszczotkowski)
took an oath before the President. However thed@netsof the Tribunal did not
allow them to rule.

03 December 2015

The Constitutional Tribunal presiding in a 5-perdéamch (the full bench woulg
make it necessary for the judges who were apposdgdral hours earlier to ru
passed a judgement in case K 34/15. In the comlwdiits judgement, the
Tribunal decided that Article 137 of the Act of 23ne 2015 on the
Constitutional Tribunal: "b) in the scope in whitlapplied to judges of the
Tribunal whose term ends on 6 November 2015, itptims with Article 194
paragraph 1 of the Constitution c) in the scopetich it applied to judges of tl
Tribunal whose term ends on 2 and 8 December 20d6es not comply with
Article 194 paragraph 1 of the Constitution”. Alid 37 of the Act of 25 June
2015 stipulated that "in the case judges of thbulral whose term ends in 201
the deadline for submitting the motion referredhtéwrticle 19 paragraph 2 is 3
days after the entrance into force of the act". Thastitutional Tribunal in the
case K 34/15 decided that the deadline for subngittiree of the candidates fq
judge of the Tribunal on 29 September 2015 compligtkd the Constitution
while in the case of the other two judges, the dabion of candidacies did not
comply with the Constitution.

51

o

=

04 December 2015

A group of Civic Platform (PO) deputies submitteshation to the Constitution
Tribunal to declare the lack of constitutionalitytibe Sejm's resolution adopte
on 25 November 2015 and the Sejm's resolutionb@election of five judges |
the Tribunal adopted on 2 December 2015 (case 1331%).

&N

08 December 2015

Teresa Liszcz concluded her term of office in tlom&itutional Tribunal.

09 December 2015

The President took an oath from Julia Pglagka, the last of the judges of the

Constitutional Tribunal elected by the Sejm on Z&msber 2015.
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09 December 2015

The Constitutional Tribunal, ruling in a five-judgench (the full bench would
make it necessary for the judges who were apposdedral days earlier to
participate), passed a judgement stating the lackmstitutionality of a part of
provisions of the Act of 19 November 2015 on theeadment of the Act on the
Constitutional Tribunal (K 35/15). One of the praiains which was found non-
constitutional was the provision pursuant to whteh commencement of a term
of a judge would depend on taking an oath by thdge.Furthermore, the
possibility of terminating the current terms ofioff of the President and Depu
President of the Tribunal was questioned.

10 December 2015

The Head of the Office of the Chairman of the CalurfcMinisters in a letter to
the Constitutional Tribunal addressed to the Pesgidf the Tribunal indicating
the violation of procedure of ruling in the caseaofending the Act of the
Constitutional Tribunain the scope of determining the composition oflibach
It was underlined in the letter that "the premiea the particular complexity ar
importance of the case« remains valid", and thusge K 35/15 the Tribunal
should be ruling in a full bench.

15 December 2015

The Sejm commenced work on the draft of the acroanding the Act on the
Constitutional Tribunal (Sejm Paper 12).

22 December 2014

The Sejm adopted the Act of 22 December 2015 omdimg the Act on the
Constitutional Tribunal, which then was transfertethe Senate.

23 and 24
December 2015

The Senate adopted the Act without amendments.

28 December 2015

The Act of 22 December 2015 was transferred td°tiesident of Poland, and,
after being signed by him, it was published indbarnal of Laws. It entered in
force on the date of its publication.

29 December 2015
to 15 January 201¢

The Constitutional Tribunal received motions onraidng the constitutionality
of the Act of 22 December 2015 on amending theofcthe Constitutional
Tribunal. The motions were submitted by the opparsi(Civic Platform [PO],
PSL and Nowoczesna), the First President of theeBugp Court, the
Ombudsman and the National Council of the Judiciary

07 January 2016

The Constitutional Tribunal ruling in a 10-persanbh passed a decision on {
discontinuance of proceedings in case U 8/15 (digaresolutions of the Sejn
on the basis of which 5 judges of the Tribunal wedeeted on 2 December
2015)

12 January 2016

The President of the Tribunal decided that two gslglected by the Sejm on Z
December 2015 (Julia Przjaska and Piotr Pszczotkowski) will undertake thei
judicial duties and at the same time maintaineditg@sion on excluding thre
judges sworn in by the President on 9 December 801 ruling.

13 January 2016

The European Commission, acting pursuant to Arfiabé the Treaty on
European Union, decided to initiate the first stafjthe assessment of the rule
law in Poland.
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14 January 2016

The Constitutional Tribunal ruling in a 12-pers@nbh decided to examine the
constitutionality of Act of 22 December 2015 on autiag the Act on the
Constitutional Tribunal in a hearing regarding thetions submitted by: the Fil
President of the Supreme Court and the Ombudsnaae (@w. 47/15). An
opinion other to the decision taken by the Tribumas$ reported by P.

Pszczotkowski and J. Prayaska, who indicated primarily the violations of the
Act on the Constitutional Tribunal currently in éer(which was amended on 22
December 2015, indicating i.a. that the Tribunalusti rule in a full bench of at
least 13 judges).

09 February 2016

At the invitation of the Minister of Foreign Affarof Poland, a delegation of the
European Commission for Democracy through Law (¥e@ommission)
visited Poland in order to prepare an opinion @ndhanges in the Polish
legislation regarding the Constitutional TriburEthe mandate of the Venice
Commission was defined by the Minister of Foreidfaiks of Poland in a letter
dated 23 December 2015 and the task of the Cononisgs to issue a legal
opinion on the compliance of certain solutionshe &amendment of the Act of
June 2015 on the Constitutional Tribunal adoptedenember 2015 with
constitutional and international standards.

09 February 2016

The President of the Constitutional Tribunal did alkow for a meeting between
the Commission and the four judges of the Tribweddcted by the Sejm
majority who wished to present a different persipeadbn the issue in question

10 February 2016

Kukiz'15 submitted a compromise proposal to sohe piroblem of the
Constitutional Tribunal, providing for the amendrehthe Constitution of
Poland. The project was rejected by the other dppogarties.

12 February 2016

The Constitutional Tribunal set the date of therimggin case no. K 47/15
(regarding the constitutionality of the Act of 22éember 2015 on the
amendment of the act on the Constitutional Tribufwal8 and 9 March 2016.

27 February 2016

Theses of the opinion of the European Commissio&mnocracy through Lav
(Venice Commission) reached the Polish media. TdlisliPmedia learned the
assumptions of the report before it was sent tdPtilsh government.

<

08 March 2016

The website Wpolityce.pl made public the conterthefjudgement of the
Constitutional Tribunal which was planned to beamted on 9 March. Thereg
was thus an unprecedented leak of the contenjunfggment of the
Constitutional Tribunal which was ready even betbeehearings of 8 and 9
March took place. The editorial office of Wpolitypeclaimed that the draft
decision has been the subject of correspondenaeéetCivic Platform (PO)
politicians for two weeks.
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8 and 9 March 201

After the hearings with case no. 47/15 of 8 and&¥d¥l took place, the
Constitutional Tribunal, ruling in a 12-person blenpannounced on 9 March a
judgement on the act of 22 December 2015 on thedment of the Act on th
Constitutional Tribunal, stating the lack of cohgibnality of the act in questian
with provisions of the Constitution of the RepulicPoland. Basing the
decision only on the provisions of the ConstitutariPoland was explained by,
the ruling bench by the lack of possibility to éand, in particular, rule) “on the
basis of provisions which raise considerable doabt® constitutionality”. P.
Pszczoétkowski and J. Przfska reported a different opinion than the one
specified in the Ruling.

11 March 2016

The Venice Commission announced its opinion orathendment of the Act of
25 June 2015 on the Constitutional Tribunal of Regpublic of Poland.

12 March 2016

The government decided to transfer the OpiniomefMenice Commission to t
Sejm and not to publish the judgement of the Tribwf 9 March due to "the
lack of possibility to publish the position of cart judges of the Constitutional
Tribunal, which is not based on the provisionsaoi'l.

23 March 2016

The Marshal of the Sejm of the Republic of Polawlied a Statement on the
political and legal conflict related to the Congibnal Tribunal. He stated that
"the rights of the Sejm have been violated. This dae to the Constitutional
Tribunal's disregard for the applicable Act on @anstitutional Tribunal which
was adopted and later amended by the Sejm. Thidettes the organisation
and the procedure before the Constitutional Triband in accordance with
Article 197 of the Constitution should constitute tbasis for the Tribunal's
operation. The Sejm has a constitutional duty tmpaduch an act, and the
Tribunal — to apply it, even when it is examinihg ttonstitutionality of the Act
on the Constitutional Tribunal itself").

30 March 2016

The Marshal of the Sejm established a Team of Exer the Constitutional
Tribunal.
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PART THREE

The result of the Team's work are theses and @astusubmitted hereby to the Marshal of
the Sejm of Poland. The Team hopes that they withfthe basis for regulating the organisation,

mode and principles of functioning of the Polism&ititutional Tribunal.

The subjective scope of the act regulating the Cotitsitional Tribunal should lie within
strict limits of constitutional delegation to its ssue. Provisions of the Constitution of Poland shd

in as much detail as possible, refer to issues rélag to the Constitutional Tribunal regime.

The indicated Article 197 stipulates that "orgatisaof the Constitutional Tribunal and the
procedure before the Constitutional Tribunal agusdted in an act". The intention of the legistato
was therefore to create a relatively narrow rarfgegal regulation which — contrary to the adopted
solution§® — was to relate only to two issues, namely: 1joigation of the Constitutional Tribunal
and 2) procedure before the Constitutional TribuA#llthe other issues which are within the scope
of "organisation” and "procedure” should be regddiy other normative acts, not the Act to which
the provision in Article 197 clearly refers. Sucbrmative acts can include the Constitution of
Poland (which in such a case should regulate thes@@otional Tribunal regime to a much greater
extent) or the standing orders of the Sejm, sih¢ethe Sejm — pursuant to Article 194 — which
selects judges to the Constitutional Tribunal, \utsoggests that cases related e.g. to the electoral
procedure should be regulated in its standing ettiefrom there one could conclude that the
Constitutional Tribunal regime could be regulatgdableast three normative acts in parallel, i.e.:
1) The Constitution of Poland (in a broader scd@tcurrently); 2) an act, but in a significantly
narrowed down scope, to include only the orgaresatind procedure, and not the Act on the

Constitutional Tribuna{nota benehe act which would be adopted under Article 18Gutd have

0 Which has been applied from the very beginninthefConstitutional Tribunal anyway.

51 After all, one should not qualify the proceduraliss related to election of judges for the Cortatital Tribunal as

part of the Tribunal's organisation. It is undesstdhat the term "organisation” refers to the badiych already has a
specified composition, which means that the creatfca given body's organisation — to which thedkegor is authorised
under Article 197 of the Constitution of Poland -eskl apply already to a body with a specified conitpms and the

selection of that composition is not within the téienganisation”. After all, the term "organisatiacein apply only to a
body with an established composition, i.e. seleatednbers thereof. The election procedure does Hohdpeo the

subjective scope of an organisation or the modts @iperation.
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the following title: "the act on the organisatiamdgprocedure before the Constitutional Tribunal™)
and 3) the standing orders of the Sejm (particylaith regard to regulating the electoral procedure
regarding judges to the Tribunal, as they are symnmt to the Constitution — elected by the Sejm,
and the mode of electing judges is separate frenothanisation of the Tribunal).

It is also possible, under the Constitution in &rto adopt a second, parallel act on the
Constitutional Tribunal (possibly adoption of ore¢ w&ith a narrowed-down subjective scope which
in consequence would have a precisely indicatk].tithe basis for its adoption could be provision
of Article 195 paragraph 2 of the Constitution, efhiclearly indicates that “judges of the
Constitutional Tribunal will be provided with worlg conditions and remuneration corresponding
to the dignity of the office and the scope of thiesponsibilities”. After all, those conditions au@t
a component of the Tribunal's organisation or —nel@ss so — the procedure before the
Constitutional Tribunal, and it would be difficuti include such procedures in the Constitution or
the standing orders of the Sejm. For that reasoagddition to the basic act on the Constitutional
Tribunal with a relatively narrow subjective scope, the act on the organisation and procedure
before the Constitutional Tribunal (based on AetitB7 of the Constitution of Poland), it would be
possible to adopt a "smaller" act, entitled "thiecscworking conditions and remuneration of judges
of the Constitutional Tribunal" (based on Articl85lparagraph 2 of the Constitution of Poland).
Alternatively, it would also be possible to adopeact —"on the organisation and procedure before
the Constitutional Tribunal and working conditiarsl remuneration of judges of the Constitutional
Tribunal”.

It follows from the foregoing that the correct régfion of the Constitutional Tribunal
regime should be included in at least three sgendrmative acts, i.e.:

1) the Constitution of Poland, which would regulatetai@ regime-related and procedure-
related issues in greater detail than it does ptlseéhus eliminating the possibility of any déditag

at the level of acts;

2) the standing orders of the Sejm (which would inela@ddetailed electoral procedure with
regard to judges to the Tribunal, the basis of Wiscthe general provision authorising the Sejm to
elect the full composition of the Constitutionalbimal (see Article 194), whereas the exclusivity
of the standing orders of the Sejm in regulating igsue follows from, firstly, the clear wordin§ o
Article 194 which vests the power to elect judgéthe Constitutional Tribunal in the Sejm, and,
secondly, the narrowed down subjective scope oflégal regulation of issues related to the
Tribunal and their regulation solely with regardoiganisation and procedure, as well as working

conditions and remuneration of judges of the Trddun
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3) The act on the organisation and procedure befogeQbnstitutional Tribunal, for the
adoption of which there is a direct constitutiobakis (see Article 197) along with regulation of
working conditions and remuneration of judges & @onstitutional Tribunal (see Article 195
paragraph 2).

A strict demarcation of subjective scopes of indiidl normative acts, making up the
regulation of the Constitutional Tribunal regimeulnot only better represent the constitutional
mandate of the Constitutional Tribunal, but woukbgrevent any possible disputes or conflicts in
the future and the issue with regulatory adequd@/ given normative act which is often invoked
in such casé$ The title of the act on the Constitutional Trilalishould be as follows: "act on the
organisation and procedure before the Constitutidirdounal and working conditions and

remuneration of judges of the Constitutional Triékin

The Team recommends a statutory solution consistinig the introduction of a requirement
that candidates for the position of judge of the Cuastitutional Tribunal can be proposed by a
minimum of 15 deputies. Judges of the Tribunal shdd first be elected by the Sejm with a qualified
majority of 3/5 votes. Secondly, (in the event nonaf the candidates were voted in with a qualified
majority), the Sejm would select a judge of the Thunal with a simple majority from among two

candidates who obtained the largest number of votds the first voting.

The current standing orders of the Sejm, providorga group nature of certain rights of
deputies continue the tradition of the pre-war tiartgonalisnt?. It does so primarily by specifying
a minimum number of 15 deputies with the rightiinaduce legislative initiative. It should be noted
that the number of 15 deputies also has a poliéispéct, as such a group (15 deputies) corresponds
to the group necessary to form a parliamentary elbkeh in turn — from the point of view of an

actual decision-making process taking place inpiiament — constitutes the key object of all

52 Draft act developed by PiS, Nowoczesna and KOD do exignise this problem and are titled: "act on the
Constitutional Tribunal" or "act on amending thé @e the Constitutional Tribunal”. PSL, Kukiz’'15&aKORWiIN did

not propose changes in this regard. Razem alsotéailotice this problem.

53 The standing orders of the Sejm of 16 FebruarBiB&ued on the basis of the March Constitutioh7oMarch 1921)

in Article 19 stipulated that a deputies' applicatican be the subject of Sejm deliberations "ifsitbacked by the
signatures of at least 15 deputies”. In turn, Aetb of those standing orders stipulates that @ngallation directed to
the government should be signed by at least 15t@espurthermore, Standing orders of 5 October 183bied on the
basis of the April Constitution of 23 April 1935) Article 35 paragraph 2 stipulated that "draft a@gtd motions can be
accepted by the Marshall if they are backed bystgeatures of at least 15 deputies”.
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Sejm works. Hence is should be concluded that apyod 15 deputies corresponds to both a group
which under the standing orders of the Sejm inddras the right to introduce legislative initiative
submit amendments to a draft act at the secondnigestage or, finally, establish a parliamentary
club. Therefore the submission of candidates tdtiminal by a group of 15 deputies, as postulated
by the Team, is in line with the general valuesdjga in the standing orders, corresponding to the
Polish parliamentary tradition. Another argumenfaivour of this solution will be the possibility to
engage Sejm minorities into the process, which @atilengthen their actual political position in
the Sejm.

The Team acknowledges that the process of submtéindidates for judge of the Tribunal
may be accompanied by political controversies. S¢lection of a judge to a constitutional court is
always a political decision and the candidate ibjestted to scrutiny by deputies and their
constituent¥. Hence it seems justified, particularly given ttamsparency of public life, to conduct
hearing of the candidates which should be operpabtic. The hearing would also strengthen the
expertise and lack of political affiliation of tliesignated candidate for judge of the Constitutiona
Tribunal. At the same time, the candidate wouldehthe right to refuse giving an answer to a
question.

Furthermore, the Team postulates that a candidajedge of the Constitutional Tribunal
be selected with a qualified majority of 3/5 votdswever, if none of the submitted candidates for
judge of the Constitutional Tribunal are voted ilva qualified majority, then in the second round
the Sejm would select a judge of the Tribunal vaiteimple majority from among two candidates
who obtained the largest number of votes in th& fioting. In the event only one candidate is
submitted, the selection would be made with an labsonajority of votes. For each of the voting
to be valid, at least half of the statutory numdiedeputies would have to be present.

The right to submit a candidate for the positiofjudige of the Tribunal solely by groups of
at least 15 deputies will be a good way of impletimgnthe Sejm's power to decide on the
composition of the Tribunal, as during the proposhicandidates, ideological and axiological
diversity of the parliamentary political sceneagen into account to a greater extent. Submission
of candidates by a specified authority of the Sagvan alternative to the deputies' initiative has n
deeper justification, and the recent events hawsvsithat this can lead to serious political and
systemic complications.

The Team is of the opinion that candidates forpb&tion of judge of the Tribunal should

meet the qualifications required for taking theipos of a judge of the Supreme Court. The

54 See: K. Wojtyczek, #lownictwo Konstytucyjne w Polsce..., p. 94.

43



requirement of age between 40 and 67 years (oshetteeof election) should be adopted as adequate.
For several reasons (both ethical and practicad)jitstified to exclude the possibility of being a
candidate for the position of judge of the Tribufal individuals who previously worked (were
officers) or collaborated (openly or in secret)hntite repression authorities of the Polish People's
Republic. Judges of the Constitutional Tribunalidtidbe characterised by impeccable character
and honesty, and cooperation with the totalitarepression apparatus constitutes a serious failure
in this regard.

The Team is of the opinion that in accordance wAtticle 194 paragraph 1 of the
Constitution, election of judges of the Constitnab Tribunal is the exclusive competence of the
Sejm. It brings together all the powers relatingthie election of judges of the Constitutional
Tribunal. Hence the Constitution precludes the ibdgyg of transferring these powers under an act
to other authorities and entities, including alse tight to propose candidates for the post ofgudg
of the Tribunal. The election of judges of the Qdonsonal Tribunal as the Sejm's exclusive
prerogative is justified in the system of repreagwe democracy, where the Tribunal, as the so-
called negative legislator, should have a partigitimacy of a representative body. The impact of
the Tribunal's jurisdiction on legislation thus ue@gs the balancing out of its position by provglin
the Sejm with the exclusive power of selectingabenposition of the Tribunal. Furthermore, the
Team notes that Article 194 paragraph 1 of the @oisn provides for individual selection of
judges of the Tribunal by the Sejm, which is torguéee that one parliamentary majority does not
decide in full on the composition of the TribunBhat way the Sejm in its subsequent terms has the
right to impact the composition of the Tribunakitey into account the axiological preferences of
the current parliamentary majority. Therefore, therent legal situation in which judges of the
Tribunal are selected with absolute majority reradim line with the intention specified in the
Constitution.

In this regard, the Team calls to mind a remarkertadthe Venice Commission (point 118)
based on a misunderstanding in defining "pluraliamthe context of the Tribunal's activity. The
arguments in favour of pluralism in that context dot consist in indicating the political affiliat
of candidates as a condition of selection of caatéisi for the position of judge of the Tribunal, but
making clear the importance that the Polish canstihal order in the selection of judges to the
Tribunal assumes that the right to select by theeotl Sejm majority also serves the following
purpose: the values adhered to by the proposeddzded should correspond to the axiological
preferences of those who will be voting. Hencegharantee of objectivity and impatrtiality of the

judicial function of the Tribunal, as a court oiavith a political authorisation, is the world-view
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plurality of the judges which are members of thédnal. After being elected, the judge of the
Tribunal naturally becomes independent from thenSejthe sense that he/she may change his/her

value system, on which the electing body has nachp

An important condition for the functioning of an independent constitutional court is
ensuring the political neutrality of its judges. The necessary minimum in this respect is set out in
the Constitution of Poland. The requirement of polfiical neutrality of judges should be regulated
in an act, furthermore, it would be recommended talevelop an ethical code of the Constitutional
Tribunal. The recommended guarantee should be notridy the prohibition of engaging in public
activity which is impossible to reconcile with theprinciples of the Tribunal's organisational
independence and the independence of its judges,tlaiso the prohibition of belonging to political
parties (and being candidates in political electios) of candidates for the position of judges within

five years preceding the day of election.

Pursuant to Article 195 paragraph 3 of the Consitu of Poland, "Judges of the
Constitutional Tribunal in the period of their teshall not belong to a political party, trade union
or perform public activities impossible to recoraith the principles of the independence of courts
and the independence of judges”.

Despite the fact that there is a view in literattirat the judges' refraining from political
behaviours and actions applies only to their tefroffice as the judg®, it should also be applied
to the time when the judge is retired and for tleason enjoys certain privileges. In this context.,
the statements and behaviour of certain retiredgadincluding judges of the Tribunal, should be
considered particularly flagrant given their pahii intensity. Statutory limitations regarding the
period of "retirement”, when such a person actuediyains a judge and should maintain an
appropriate distance from the political sphere seebe in every respect legitimate and desirable.
Regardless of how we asseslege latahe current regulations in this regard, the polssilof

introducing statutory limitations regarding thentan which a judge of the Tribunal is retired sttbul

%5 See: P. Winczorekkomentarz do Konstytucji Rzeczypospolitej Polskihjia 2 kwietnia 1997 rWarsaw 2000, p.
254: “(...) however, unlike the case of the judgewleyed in judicial authorities (see Article 175)dges of the
Constitutional Tribunal serve their function temgdly (see Article 194 paragraph 1), and being dg@iin not a
profession but a public office. That is why limitais specified in Article 195 paragraph 3 apply dolyhe period in
which a given person is in office (...)".
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be considered. Specified engagement of a retiegejwf the Tribunal in political activity should
in each case result in his/her disciplinary lidpili

In order to eliminate the possibilities of politieamgagement of judges of the Constitutional
Tribunal to the highest possible extent and astme time in order to create an adequate distance
between political activity and judiciary activitthe Team suggests adopting a requirement of a 5-
year period before the date of electing to the tfmwsiof judge of the Tribunal without being a
member of a political party, having a mandate giudy or senator and being a candidate in political
elections®.

Independence of courts and independence of judgései guarantee of impartiality of
judiciary decisions. The Constitutional Tribunal @asconstitutional body is independent from
legislative and executive authorities, which, afi@mn the institution's independence is reinforced
by the independence of judges. Pursuant to Arlieke paragraph 1 of the Constitution of Poland,
"Judges of the Constitutional Tribunal hold thdiiae independently and are subject only to the
Constitution.” This independence is tantamounth requirement to "use objective assessment
criteria of constitutionality of law and one's imm@®nviction as to the accuracy of that assessment
and its independence from any external influeneck@essure when passing decisions". Whereas
being subject to the constitution means "the obbgeto apply the norms and its code of values on
which those norms are based and which are implesdéntthe constitutioi”. Political neutrality
of judges of the Tribunal seems to be a significdratllenge due to the manner in which they are
selected. The creation function performed in tegard by the Sejm means that it at the same time
takes decisions of a political-like nature, and dtection procedure is associated with a general
assessment of candidates, taken also from the pbwiew of values and views represented by

thenr®. This essentially distinguishes judges of the @an®nal Tribunal from judges of the

% In the doctrine it is adopted that an ordinarydigor can extend limitations in terms of ensunditical neutrality
of judges. See: L. Garlickigdy i Trybunaty Article 195, [in:]Konstytucja Rzeczypospolitej Polskiej. Komentarz,.
It is worth noting here that an attempt of suchn@tétion was taken into account in the draft of seecalled working
group of judges of the Constitutional Tribunal 6fLl3, which was maintained in the presidential daaftof July 2013,
however, in the end it was not passed in the actioé 2015. See in this context also the draft addbywoczesna,
Article 11 paragraph 2: "A person who is a memberpdldical party and in the previous four yearsdyefthe election
day was a member of a political party, a deputyasenmember of the Council of Ministers, secret#rgtate or deputy
secretary of state in the Office of the Presideal&nd or the Office of the President of the Couwfdlinisters cannot
be a candidate for the position of judge of thddnial". Article 23 in the KOD draft act: "A judge canrte a member
of the political party, trade union or conduct golitical activity which cannot be reconsolidatedhniihe principle of
independence of judges". In the draft amendmetiteédConstitution proposed by KORWIN, Article 194 wobkve a
new wording thanks to the addition of the following d&r"who, on the moment of their election, are netnhers of
any political parties". Razem on the other handdiit justified to render it impossible for polios to candidate for a
period of 5 years after they have stopped serviridip functions.

57 K. Dziatocha Przepisy utrzymane w mocy, rozdziat 4, art.,38a] Komentarz do Konstytucji Rredit. L.

Garlicki, Warsaw 1995, p. 48-49.

%8 See K. Wojtyczek Sagdownictwo konstytucyjne w Polsce, p.94.
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judiciary system and indicates a certain democattitlement of the formét:

The constitutional requirement to be met by candsldor the position of judge of the
Tribunal is being "a person with an outstandingldgowledge" (Article 194 paragraph 1) and it
has the purpose of selecting individuals who waidkependently, based on their above-average
expertise and vast experience, to rule in casesrdayg constitutionality of acts of law. Their
independence is based on outstanding knowleddesd&tv which is thaine qua norcondition of
an independently acting constitutional judge.

The second feature of independence of a judgeeof tibunal (and every judge in general)
is not being subject to any external influences pressures. It must be underlined that a judge
should be free not only from influences and presswf parties, political circles or trade unions,
but also other influences and pressures, and tfilugnces of academic circles (even those made
up of the most outstanding lawyers) and professiassociations should be deemed unacceptable.
A judge of the Constitutional Tribunal is independenot only from public administration
authorities and politicians, but also judges; prwnt judges of international courts are not an
exception.

The Constitution orders the judges of the Tribuodlrefrain from political activity which
cannot be reconciled with the principles of indefece of courts and independence of judges".
Judges should first and foremost refrain from comimg on current political events. Each such
statement can be perceived as support or critiofsime commented political position, which at the
same time can raise doubts as to the judge's imjigrt The Constitutional Tribunal's authority
could be significantly undermined if its judges kpmut about political programmes, activity of
specific political parties or attitudes of givenlipoal leaders. In the event of implementing the
procedure of examining constitutionality of objees or actions of a political party (under Article
188 point 4), the Constitutional Tribunal couldg in a very awkward situation by judges who
had failed to show sufficient restraint.

In order to ensure the required impartiality, jusigg the Tribunal should refrain from
engaging in legislative projects. This is supportetionly by the principle of division of knowledge
which is enshrined in our legal culture. It shobkdassumed that each of such projects can become
the subject of proceedings before the TribunaltH&rmore, each of the projects constituting
competition (which is often the expression of pcdit competition) can become the subject of such
proceedings. Independence of the Tribunal in sask<is associated with impartiality of its judges.

Here it is worth recalling a statement made by\leaice Commission, according to which it is

% See: L. Garlickisgdy i Trybunaty Article 194, [in:]Konstytucja.., Op. cit., p. 4.
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possible for judges of the Tribunal to propose cants to draft acts on the Tribunal and even
participate in the meetings of working grotfp®utting aside the questionable statement: "common
feature of European constitutional culture”, if yidue to the fact that not every country has a
constitutional court in place, it must be emphasbibat in Poland it is possible for the Tribunal, a
an institution, to answer questions and parliangntatiatives. However, under provisions of law
in force, judges of the Constitutional Tribunal miat have jurisdiction to personally participate in
working groups preparing any draft legislation. ihakinto account the objective set out for the
Tribunal by the Constitution in force, political uteality of judges requires a clear distance from
participation in the law-making processes. Thisliagoth to the preparation of draft normative
acts and the parliamentary stage of work on thg2pto

Also the participation of judges of the Tribunaltive public debate and the assessment of
adopted legal acts which potentially can becomgestlio the Tribunal's scrutiny should be
considered action undermining judges' independandea gross violation of Article 195 paragraph
3 of the Constitution. Each of the judges of thidmal should take efforts to maintain the image
of an independent constitutional court made upngiartial judges. On the basis of the Constitution,
the Tribunal rules in cases initiated in a cleatBbfined manner. It has no power to initiate
proceedings ex officio. Therefore, the positionstié Office of the Constitutional Tribunal
implemented with regard to selected draft actsadwpted acts which are not subject of pending
proceedings before the Tribunal initiated througmation or legal inquiry provided for in the
Constitution in the previous months should be dektoeexceed its competenéésThe Office of
the Constitutional Tribunal is subject to the Ridest of the Tribunal and therefore the Office's
public engagement (and the comments included iitipos published on the website must be
considered public engagement) questions the Trisuimalependence as an institution, as well as
its President's impatrtiality.

In view of the above, judges of the Tribunal shoréétain from participating in public
debates anipso factomake efforts to ensure that the image of impdrtiesd maintained. That way

they will not be subject to suspicions of engagenrepolitical disputes and the Tribunal itself Wil

80 See point 45 of the Opinion of the Venice Commissl@n) it is a common feature of European consitihal culture
that constitutional courts may comment on reforoppsals, which concern the Court itself; in manyesdbey are even
involved in drafting groups. The reason for suatiugion is to obtain additional input and expettise

61 See: Note of the Office of the Constitutional Trlal regarding the analysis of a deputies' draft actthe
Constitutional Tribunal submitted to the Sejm on/A&il 2016 in light of the case law of the Constibmal Tribunal
((http://trybunal.gov.pl/fileadmin/content/nie-tyidla-mediow/Notatka_ BTK_  — accessed on 30.05.20161 a
Communication of the Office of the Constitutionalibtmal regarding the amendment of the act on thiEceo
((http:/ltrybunal.gov.pl/fileadmin/content/nie-tyidla-mediow/Komunikat_ BTK_w_zwiazku _z_nowela_ — aseés
on 30.05.2016).
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gain authority as a body strengthening the demisgiainstitutional ordéf. The Team concludes
that there is no need to expand the Act on the i@otisnal Tribunal by adding an excessive number
of provisions specifying requirements towards juggehich result from the constitutional
guidelines of political neutrality of a judge ofetiTribunal other than the aforementioned ones.
However, it seems necessary to develop an ethadé ¢o be followed by the Constitutional

Tribunal and this is what the Team hereby recommsend

V.

In the Polish political and legal tradition, beingsworn in plays an important and special
role as a sign of loyalty and a form of assurance hat obligations will be met.
This justifies the maintenance of the regulation oliging a judge of the Constitutional Tribunal to
take an oath. Refusal to take the oath should be néamount to renunciation of the position of

judge of the Tribunal.

The Venice Commission questioned the significamckrale of the oaffiin the Polish legal
system, as well as the President's refusal to &t¢bhepoath of the newly selected judges of the
Constitutional Tribunal. Members of the Venice Coission, probably unaware of the Polish
political and legal tradition, stated that "the eygtance of the oath by the President is certainly
important — also as a visible sign of loyalty te honstitution — but it has a primarily ceremonial
function”. In the opinion of the Team of Expertstba Issues Related to the Constitutional Tribunal,
taking an oath in the Polish doctrine of constitnél law plays a special role which cannot be
limited solely to a ceremonial function. Its roksults from both historical and religious premises.

It is a type of gro futurooath in which persons taking the oath ensurettiet will honour their

62 See: E.-W. Bockenford®aistwo prawa w jednogzej sk Europie,translated by P. Kaczorowski, Warsaw 2000, p.
84: "Regardless of the regulations and consideratim how — in the name of democracy — the decisiaking power
of the constitutional court should be balancedyust be said that the responsibility for ensurtmef the constitutional
judiciary strengthens the democratic order and doéshange it, lies to a large extent in the jidgfethe constitutional
court. They must be fully aware of the specific agdonditions and limitations of their office. Orethther hand it is
the responsibility of the political bodies who gréire necessary democratic legitimacy and cretjtiti judges, to select
such persons to the position of judge who meet igiie temands of that office. They must be free ftomtemptation
of pursuing, under the cover of the office, thailigy using methods of constitution interpretatiorstead of setting out
legal frameworks for policy. Both of these kindsre§ponsibly cannot be either delegated or replatey, must be
undertaken in a free way. To a large extent thidss what decides on whether constitutional judicieegomes what it
can and should be".

8 Pursuant to Article 21 paragraph 1 of the Act of fie 2015 on the Constitutional Tribunal, the judfea
Constitutional Tribunal is sworn in. In its opinighe Venice Commission used the concept of "oath'pdisted out by
G. Mara, the difference between the oath and being swdiallows from the content of the oath, however, inrgday
language the concepts are used interchangeablyathres a rule has a religious nature. Compare: Goryistytucja
przyskgi prezydenta w polskim pamaku prawnym,Przeghd Prawa Konstytucyjnego”, 2012, issue 2, p. 159-160.
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obligation§*. Quoting an outstanding Polish lawyer, Professothe Jagiellonian University,
Konstanty Grzybowski, an oath in the Polish legadlition "has the power of public law and plays
a state function”, and thus officers taking thehostrengthen their obligations under the new
functiorf®. The oath is therefore a public and solemn comanitmio perform specific tasks with
particular importance for the state. In the opingdrthe Team it is irrelevant whether the oath is
taken on the basis of the constitution or a lovesiking act of law. The meaning and function of
the oath remains the same: taking upon oneseHinawbligations required by the law. The oath is
undoubtedly taken by authorised persons (electagmointed), which the law indisputably requires
to take on a public commitment. In the case indiddty the Venice Commission, the indisputability
did not apply and the President had the right fiosesto accept the oath.

The Constitution of Poland of 1997 does not proyaean oath being taken by judges of
the Tribunal. However, the Act of 1997 included tsucregulation. Similarly, the Act of 2015
regulates the taking of an oath. This Act, likeptedecessor, uses the term "being sworn in". We
can speak of an oath when its content includeplingse "So help me God".

The Team proposes to change the oath's legalwteuict terms of the status of the person
taking the oath and in consequence to transferdlleeof the Sejm and the President of Poland in
relation to the solutions adopted in amendmentfi@oAct on the Constitutional Tribunal of 19
November 2015, as well as those resulting fronjudgement of the Constitutional Tribunal of 9
December 2015 (K35/15). In line with this proposhg& oath would be taken by a judge and not a
person who was elected to the position of judgeh%uchange would not be merely a technical and
stylistic measure, as the proposed legal regulasi@onstitutive in nature in terms of determining
the status of the person taking the oath. The wgrdiearly indicates that upon election, the hither
candidate for judge of the Tribunal is granteddtagus of judge of that court. Election to the posi
of judge made by the Sejm is authorised by a résoladopted by that body. Making the Sejm's
decision on electing a judge of the Tribunal a tituts/e decision is justified in the Sejm's spécia
position in the system, the Sejm being electedjereeral election made by the People who exercise
their powers through their representatives (Articte the Constitution of Poland). The significance
of function of a judge of the Constitutional Trilaipand thus a court which has exclusive control
over the constitutionality of acts, justifies irspecial way the granting of the constitutive status
the appointment of judges.

The team advocates the constitutionalisation of s$iweearing in of judges of the

Constitutional Tribunal. Such a solution is suppdiboth by historical arguments due to the Polish

64 See more in: G. Marg Instytucja przysigi..., p. 179-191.
8 K. Grzybowski,Ustréj Polski wspotczesndfrakéw 1948, p. 159.
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tradition of the political system, as well as argunts resulting from the essence of the Constitution
and hence its particular legal force and axioldggignificance. Constitutional regulation will

therefore strengthen the legal, ethical and magaificance of being sworn in.

V.

The Team recommends a solution providing for the gmintment of the President of the
Tribunal by the President of Poland from among atéast three candidates proposed by the General
Assembly for a period of three years, with an indiation that this period cannot exceed the term
of office of the judge of the Tribunal. In the eletions each judge has only one vote which he/she
casts for the selected candidate. The same prinoga should also apply to the position of Vice-
President of the Tribunal.

Article 194 paragraph 2 of the Constitution spesifonly the basic elements of the manner
of appointing President and Vice-President of tm#unal. They include appointment by the
President of Poland from among the candidates gexpdy the General Assembly of the
Constitutional Tribunal. The Constitution leavesaided regulation of the term of office of the
President and Vice-President of the Tribunal toaittgnary legislator.

Article 15 paragraph 2 of the Act of 1997 on then§tdutional Tribunal failed to specify
the length of the term of office of the Presidefnthe Tribunal and only specified that the Presiden
of the Tribunal should be elected not later thaee¢hmonths before the expiry of the term of office
of the incumbent President, and in the event trsitipa of President is vacated prematurely, the
new President was to be selected with a periochefrnonth. As a result the length of the term of
office of the President of the Tribunal was notcsiped at all in the act and depended on the period
which the person elected to be the President oTthminal had until the end of term of office as
judge of the Tribunal. In extreme cases it coukteéfore be equal to the term of office of the judge
and last 9 years. The same applies to the posifidice-President of the Tribunal.

Pursuant to the Act of 1997 on the Constitutionabdnal, the General Assembly of the
Constitutional Tribunal presented the PresidenPafind with two candidates for each position,
selected in a secret ballot. In practice, the gisbterms of office of President of the Tribunalda
so far been: 1 year and less than
6 6 months (B. Zdziennicki) and 1 year and less $hamonths (J. $pien), and the longest term of
office lasted 8 years and 10 months (M. Safjanis Worth recalling that the original draft act on
the Constitutional Tribunal submitted by PresidEwimorowski limited the terms of office of

President and Vice-President of the Tribunal toedrg (although regulations on those terms of
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office had not been included in the previous versb the project which was developed by the
"working group” of judges of the Tribunal). On tlast stage of legislative work — when examining
amendments proposed by the Senate — the Sejm ddaptamendment which removed this
limitation from the act.

The Act of 19 November 2015 on the amendment oatlien the Constitutional Tribunal
stipulated the following wording of Article 12 pawraph 1 sentence 1: "The President of the
Tribunal is appointed by the President of Polandifamong at least three candidates proposed by
the General Assembly for a period of three yeafiis provision was not found to be
unconstitutional in the judgement of the Constinél Tribunal of 9 December 2015 (ref. no K
35/15). Thus the solutions in force are: a 3-yeantof office of the President of the Tribunal and
the appointment by the President of Poland of tiesiBent and Vice-President of the Tribunal from
among at least three candidates proposed by ther@ekssembly of the Constitutional Tribunal.
Article 12 of the Act on the Constitutional Tribumathe currently applicable version continues as
follows: "2. Candidates for the position of Presidef the Tribunal are selected by the General
Assembly in the last month of the term of officetloé incumbent President of the Tribunal from
among judges of the Tribunal who received the strggmber of votes in the ballot. In the event
the position of the President of the Tribunal isated, candidates are selected within a period of 2
days.
2a. A candidate for the position of the Presiddrihe Tribunal must be proposed by at least 3
judges of the Tribunal. One judge of the Triburaa propose only one candidate.

3. The proceedings regarding the selection of canelédftr the position of the President of the
Tribunal are chaired by the oldest judge of thdTmal.

3a. The vote on the selection of candidates fopt®tion of the President of the Tribunal cannot
be held before the lapse of three days after thdidates were proposed.

3.b. Names of the candidates for the position efRhesident of the Tribunal are specified on the
voting chart in alphabetical order.

3.c. One judge of the Tribunal can vote in favotiooly one candidate for the position of the

President of the Tribunal.

4. The resolution on the selection of candidatesHerposition of the President of the Tribunal is

transmitted immediately to the President of Poland.

The Team fully agrees with the need for a statutietgrmination of the length of the term
of office of the President and Vice-President ef Tmibunal, at the same time underlining that until

December 2015 this was the only term of officewdmglians of a supreme constitutional body which
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were not regulated in detail. In the previous stdtéaw, the length of that term of office could
exceed the longest terms of office provided fathia Constitution (6 year¥)

The issue of determining the length of the termafi€e of the President and Vice-President
of the Tribunal was subject to intense discussinribe course of legislative works preceding the
adoption of the Act of 25 June 2015 on the Cortsbiial Tribunal. The Tribunal found a 3-year
term of office of the President and Vice-Presidehthe Tribunal to be constitutional in the
aforementioned judgement of 9 December 2015 aiitg jnstification stated that it "maintains its
previous position, pursuant to which introducing grinciple of the term of office of the President
and Vice-President of the Tribunal is within thgitator's freedof.

The following arguments support maintaining a 3ryteam of office of the President and

Vice-President of the Tribunal:

- terms of office "are natural consequence of elligy;

- terms of office ensure "objective verification bétcorrect fulfilment of tasks by he President and
Vice-President of the Triburfdj

- terms of office of managerial functions in the Tmilal — as in the case of not only other public
authorities — is related to "the issue of countimgcthe natural tendency of absolutising one's

authority, as their objective is to make monopdigsamore difficult™®;

- given the changes in the composition of the Tribuweaulting from the lapse of the terms of
office of individual judges of the Tribunal takimdace during the term of office of the President
and Vice-President of the Tribunal, the terms ditefof the later positions ensures the Tribunal's

pluralism;

- lack of specification of the length of term of c#i of the President and Vice-President of the

Tribunal violates the standards of a democratite stad the principle of specificity of law derived

% See draft act created by PiS Article 15 (3 cartdig)aand draft act created by Kukiz'15 (3 candisatamendment of
Article 194 of the Constitution). The draft act deshby Nowoczesna (2 candidates) proposes extenkd@ntetm of
office to 5 years (Article 6), and in the draft antated by KOD — 6 years and 2 candidates (Article 12)

57 One could add that also the First President oftiigreme Court found the 3-year term of office @f Fresident and
Vice-President of the Tribunal to be constitutio@mpare Justification for the judgement of the &ibational Tribunal
of 09 December 2015, (Court File No. K 35/15)

% M. Chmaj,Opinia prawna dotyeza przedstawionego przez Prezydenta RP projekéwwysty Trybunale
Konstytucyjnym, ,Zeszyty Prawnicze BA3014, volume. 1, p. 193-194.

% Ibid.

70 Justification of a judgement of the Constitutiomabunal of 15 July 2009, ref. no. K 64/07 (OTK ZU NM&A/20009,
point 110 with a reference to article by A. tawnicaakl M. Masternak-KubialZasada kadencyjioi Sejmu - wybrane
problemy,,Przeghd Sejmowy” 2002, issue 3, p. 9. In the cited judgetthe Tribunal examined the provisions of the
Act on housing cooperatives and the issue of tefroffice of the members of the supervisory boarda@dperatives).
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from the principle of the democratic rule of lawpeassed in Article 2.

The Team is in favour of maintaining the regulatgpecified in the current wording of
Article 12 paragraph 12-14 of the Act of 25 Jun&20n the Constitutional Tribunal. However it
proposes that elections of the President and Viesigfent of the Tribunal be held within one month
after the lapse of the term of office. In these®bams the decisions would be taken by new judges
commencing their term of office rather than retirjndges, as it is the case currently. The current
regulations make it impossible for the new judgegarticipate in the selection of candidates to the
position of President and Vice-President of thebdmal despite of the fact it applies to their
exercising the function of judge of the Tribunal.

The Constitution adopted the principle that thesilent and Vice-President of the Tribunal
are appointed by the President of Poland. By gngritie President of Poland the competence to
appoint the President and Vice-President of thbufal, it includes it in the prerogatives of the
Head of State (Article 144 paragraph 3 point 21 aloliges him to appoint one person for each of
those positions from among the candidates propogéide General Assembly of the Judges of the
Tribunal. All judges of the Tribunal make up then@eal Assembly of the Judges of the Tribunal.
However, the Constitution does not specify the neind candidates which should be proposed to
the President of Poland by the Assembly for each@two positions, nor the requirements which
those candidates should meet. The constitutiomahkker decided to leave this and other issues
related to the appointment of the President ané-Yiesident of the Tribunal to regulations of the
authors of the Act. It follows from the above thiadse issues cannot be regulated by a lower-rank
act — e.g. the rules and regulations of the Cargiital Tribunal. However, the plural form used in
the Constitution indicates that there must beastlevo candidates — or more — for both the pasitio
of the President of the Tribunal and Vice-Presidétite Tribunal. This solution shows the intention
of the constitutional lawmaker that the works aé ffribunal should be headed by persons who
enjoy the trust of both the President of PolandtAedudges who propose candidates.

Until June 2015, authors of the Act stipulated ttiet President of Poland appoints the
President and Vice-President of the Tribunal framoag two candidates selected by the largest
number of votes by the General Assembly of theurréd. However it was not regulated who can
propose candidates. In an extreme case where dhe oandidates would enjoy the trust of a vast
majority of the Assembly, the other candidate cdddselected with one vote.

The following arguments support maintaining thengiple of presenting the President of

1 See position of a group of Civic Platform (PO) d#g®iin a motion to the Tribunal on the examinatéeompliance
of provisions of the Act of 25 June 2015 on the Gitutsonal Tribunal with the Constitution, see judgent of the
Tribunal of 3 December 2015, ref. no. K 34/15.
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Poland with at least 3 candidates for the positibthe President of the Tribunal and at least 3

candidates for the position of the Vice-Presiddrhe Tribunal:

- ensuring pluralism by allowing the presentation mbére than two candidates presenting

inherently a wider range of views of judges of Thidunal,

- ensuring conditions for presenting the Presidett wie opportunity to make an actual choice

from among candidates, and thus ensuring broadssilplities of his competence.

Although the Constitution does not specify the lefaletail of the regulation in the act of
the issue in question, in opinion of the Team tle@aning for the system warrants a more detailed
regulation of appointing the President and VicesRient of the Tribunal. The Team proposes

introduction of the following specific regulations:

- the requirement that candidates must be nominageal beast 3 judges of the Constitutional
Tribunal; thus ensuring that the selected candidaigoy the trust of the General Assembly and
ensuring pluralism;

- listing the names of candidates in alphabeticaéQrd/hich constitutes a standard solution in
electoral law;

- allowing a judge to cast a vote only for one caatédthus ensuring equality of choice;

- selecting the President and Vice-President witimea month after the end of the term of office,
thus eliminating a period of dual power in leadgrgiositions in the Tribunal,

Given that the term of office of the President o fTribunal would not overlap with the
term of office of the Vice-President of the Tribljrea monthly vacancy in one of these positions
would not cause negative effects on the functiomhthe Tribunal and there would always be a
managerial position filled in the Tribunal. It shdalso be added that in 1997 there was a vacancy
lasting slightly over one month in the positiortloé President of the Tribunal and it had no negativ

consequences for the functioning of the Constihaid ribunal.

VI.

Maintaining the model of adjudication by the Constiutional Tribunal in both the full
bench or a smaller number of judges is an optimaldution. For the sake of protecting basic values
of the political system, it is justified to introduce a mechanism allowing to a greater extent than

hitherto the adjudication of the Tribunal in the full bench (at least 11 judges). With regard to the
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majority necessary for the Constitutional Tribunal to make a final decision, it should be sought to
ensure that on the one hand the Tribunal functionsffectively, and on the other hand, for the
constitutional principles and standards to be implenented in full, including in particular
providing for adjudication by the Tribunal majority . Taking into account also suggestions of the
Venice Commission, the necessary majorities shoulgk differentiated depending on the nature of
the case before the Constitutional Tribunal and whimer the Tribunal is adjudicating in a full
bench or smaller adjudication benches. As a resulthe Tribunal should adjudicate with a majority
of votes in the smaller benches and majority of theonstitutional number of judges of the

Constitutional Tribunal in the event of adjudicating in a full bench.

Effective adjudication on defective legal normsddaeconcile at least several substantive
assumptions, the most important ones of which shbel 1) observing the principle of separation
and balance of powérs 2) protecting the Sejm's rights, which in thendpn of the Tribunal itself
is "the host of each act of lai¥' 3) guaranteeing the fundamental principle ofghesumption of
constitutionality of an act, which on the one hams at the protection of the will of the People
(the sovereign), and on the other hand the stalwfithe law; 4) making decisions based on the
majority, the value of which corresponds to thealeand political meaning of the case in question.
Determining the majority threshold required forimglin cases within a specific group should be
based on the above-mentioned criteria, with addili@bservance of the principle of rationality.
The Team is aware of the ambiguity of the notiomationality, however in this case the decisive
factor should be judicial practice, in particuldrtbe Constitutional Tribunal. It will allow for
possible verification of solutions introduced by fegislator. As a result of the findings, as vesll
taking into account the formation of a European et@d adjudication by the constitutional courts
and Polish experience of thirty years of activityiee Constitutional Tribunal, in the opinion o&th
Team it would be an optimal solution to maintaia thodel of adjudication by the Constitutional
Tribunal both in the full bench and in benches vitver judge¥. The team proposes solutions
based on the existing principles of functioningtleé Tribunal but at the same time aiming at
increasing the protection of the values indicateava by way of introducing a mechanism allowing

for adjudication by the Tribunal in the full benahd passing judgements in a full bench with a

2 See Article 10 of the Constitution of Poland

3 See Judgement of the Constitutional Tribunal oN@®ember 1993, ref. no. K 5/93 (OTK 1993 part 2np80).
* See S. Pawel&sztattowanie i modelu posipowania przed Trybunatem Konstytucyjnyfim:] Trybunat
Konstytucyjny. Ks¢ga XV-lecia.,edit F. Rymarz, A. Jankiewicz, Warsaw 2001, p. 64 auiisequent
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majority of the constitutional number of judgesatgreater extent than hitherto.

The number of judges in the adjudicating benchésdividual countries varies. There is no
uniform standard which would apply, but generailytie literature it is assumed that by determining
the number of judges in the adjudicating benches, législator should be guided by rational
premises which include:

- ensuring fair examination of the case and thetyeafiperforming the adjudication function;

- ensuring examination of cases within a reasonable; t

- ensuring the independence of judges by allowingfafuding them from adjudication in justified
cases, at the same time ensuring the undisturbectidning of the tribunal; furthermore the
significance of the case and the number of judgesfull bench should be in reasonable proportion
to the number of judges provided for by law.

The Team is in favour of increasing the numbemopes in adjudicating benches and the
introduction of a so-called full bench made up bleast eleven judges for ruling in cases with a
significant political and legal importance (e.gamination of constitutionality of the activities of
political parties). However, the list of cases &daljudicated by the Tribunal in a full bench would
remain open and the Tribunal should be granteddhgetence to accept every significant case for
adjudication in such a bench. The proposed solusidactually justified and transparent, as it is
"problem-specific" and flexible. Even more so ttie list of cases to be examined in the full bench
is open. It is fitting to make the bench depenaenthe substantial significance of the case instead
of implementing rigid arrangements. The anticipdtexibility applies not only to the examination
of constitutionality of the Act, but also the exaaiion of constitutionality of other acts of lavh&
Tribunal should therefore adjudicate in a full bemath regard to cases which the legislator finds
to be of key importance to a democratic rule of.|&milarly, all important issues for the internal
functioning of the Tribunal should be adopted by thil bench of the Tribunal, as resolutions of
the General Assembly of the Tribunal regard thekvadrevery judge of the Tribunal and shape its
legal and organisational situation.

In the event the subject of the examination is@nthe rational proportion of the number
of judges in the bench for adjudicating in thattexato the full bench should be taken into account.
In the opinion of the Team, a 7-person bench resiaimeasonable proportion to the full bench. A
7-person bench ensures the efficiency of work & Thibunal and allows for simultaneous
examination of two cases in the scope of contrgléints of law.

However in cases regarding examination of congtitality, in particular lower-rank acts

of law with the constitution, complaints regardogcisions passed in preliminary proceedings, and
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generally speaking in matters of internal actigitief the Tribunal, the Team recommends
adjudication in a 3-judge bench.

Furthermore, the Team finds it expedient to edogoRresident of the Tribunal, three judges
of the Constitutional Tribunal, the adjudicatingibk designated for examining the given case and
the President of Poland with the right to submhirading request to the President of the Tribunal
regarding the examination of a case in the fulldherGranting such a power to the President of
Poland results from the principle of separation aathnce of powers, but also — if not more
importantly — the President of Poland's functiogoérdian of the Constitution provided for in the
Constitution (see Article 126 of the Constitutioh Roland). It should be recognised that the
President's motion on the examination of a casehbyTribunal in a full bench would be a
competence aiming at implementation of the functbguardian (guarantor) of the Constitution
and would implement the presidency model better avast of all, more full{’. The President of
Poland may decide that a case should be examin#teldull bench of the Tribunal, following his
own belief, which may be the result of various pisss, not only the complexity of the case, but
also e.g. significance for the economy, the Staidgbt and the social, cultural, religious
importance, etc.These premises can be similarasetiwhich determine the presidential veto and
cannot be covered by a rigid legal framework. Mweegpit should be noted that the President of the
Republic, as the guardian of the constitution, sthtake particular efforts to ensure this act @f la
is applied correctly.

Taking into account the complexity of this subjewtter, it should be recommended to
maintain the functioning of the Constitutional Turtal in the existing forms, i.e. both in the full
bench and in the so-called adjudicating bencheshdtsame time, recognising the arguments in
favour of the Tribunal's acting in the full bendnge can postulate a complementary solution which
will allow — in certain proceedings — for a tranmit from the "adjudicating” bench to a full bench

of the Tribunal.

The practice of constitutional courts has not dewetl strict rules regarding the majorities
necessary for recognition of the legitimacy of texisions made. The Venice Commission also
does not set out strict rules in this regard. Sti# existence of certain regularities can begeised;
they can constitute specific patterns of adoptgdlegions in the various countries, also in Poland.
First and foremost the basic criterion for detetimgnthe application of a certain majority is the

significance of cases examined by the constitutiopart. In the event of cases with particular

s Where it is indicated that certain functions (gugardian of the constitution) are not followed pgaific competences,
and thus the entire function is implemented in akweanner. For more on this topic, see: B. Szczurgviskezydent
Rzeczypospolitej Polskiej jako organ czupegjnad przestrzeganiem konstytugjlarsaw 2016.
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significance for the state, for instance examimaid the constitutionality of actions taken by
political parties, this majority is even set outlie at the level of a qualified majority of 2/3.
Generally speaking, the legislator has full disorein this regard.

Establishing a high majority threshold fostersegihlity of actions of constitutional courts,
as well as the necessary pluralism of their deessi&urthermore, it forces weighing arguments in
the decision-making process. It should be undetlitiat an increased majority requirement in
examination of cases by a constitutional courtefiessbetter and fuller application of the principle
of separation and balance of powers, reconcilieyrédguirement for control of constitutionality
with the principle of the presumption of constitutality of an act, which is — in line with classic
concepts — an expression of the general will exgadby the parliament.

The constitutional lawmaker's exclusion in 1997haf ordinary legislator's possibility to set out a
majority different than an ordinary majority witbgard to judgements passed by the Tribunal in a
full bench seems to be incomprehensible since i fadlows from examples presented in the
Opinion of the Venice Commissifh- in the case of many European states, a majoiri®y3 is a
rule with regard to certain competences of cortstibal courts, such as examining the
constitutionality of objectives or actions of pmél parties.

It is not possible to accept the view in which B@ish constitutional system excludes in
advance the possibility of increasing standardstti@er Constitutional Tribunal in the case of
decisions of fundamental significance, such asaautlg of a political party which undermines the
principle of political pluralism which is of key iportance to a liberal democracy. If every decision
passed by the Constitutional Tribunal, regardldsssasignificance, required solely an ordinary
majority, the Polish constitutional system would dearity in Europe. Increasing the necessary
majority to a qualified majority, at least in centaases, was clearly suggested by the Venice
Commission; with the reservation that in the curdenlege ferenda the foundatistate, a different
kind of majority than the one provided for in thenstitution cannot be a rule, and only an
exceptional solution used in a limited number afesH. However, such a list was suggested by the
Venice Commission, which indicated that it is pbksiand even desirable to define categories of
cases with a higher majority regime than the orexi§ipd in the provisions of the Constitution.
Furthermore, it follows from the explanations o tfienice Commission that such cases as a rule
should not apply to the basic, judiciary functidritee Tribunal, however they are entirely justified

and even desirable in a list of non-judiciary fuowcs.

76 Examples in point 75 Opinion of the Venice Commissio

7 This corresponds with other excerpts of the opiniginere it is indicated that many defective solwioglating to
the Polish Constitutional Tribunal are determingdh®e burden of stipulations of the ConstitutionRafland which —
perhaps — should be amended.

59



In view of the above, general solutions regardirggrhanner in which majority is calculated
should be recommend. They should be correlated Wwitth the operating mode of the
Constitutional Tribunal (adjudicating in the fukkibch and smaller adjudicating benches), as well
as the rank of cases brought before the Constitaitibribunal. They should also respect the current
constitutional status. For that reason the Teanwfades solutions which are in full compliance
with Article 190 paragraph 5 of the Constitutiordamhich provide: 1) for smaller adjudication
benches, an ordinary majority 2) for the full bermhthe Constitutional Tribunal, which is
associated with the significance of cases undeuritsdiction, the majority of the constitutionally
specified number of judges of the Tribunal; 3)dégamining the constitutionality of the Act on the
organisation and procedure before the Constitutidnaunal, a majority of 2/3 of votes of the
constitutionally specified number of judges of Tréunal (considering the rank of that act of law).

The proposed method of voting on important systessices where the Tribunal adjudicates
in the full bench is used i.a. by the German Fdd@oastitutional Tribunal in those cases where the
Federal Constitutional Court Senate examines aafsparticular significance, such as the lack of
constitutionality of the activity of a political pig’. A higher quorum required to take a decision
by the Constitutional Tribunal in examining the sbiutionality of acts is a solution known in
European constitutional orders, the best examplehath is the Act on the Constitutional Court of
the Czech Republi2 (point 80 of the Opinion of the Venice Commissiofle Team proposes to
introduce, for decisions of the Tribunal takenhe full bench, the majority of the constitutionally
specified number of judges of the Tribunal, sucmajority on the one hand will guarantee
protection of the presumption of constitutionaldf acts of the parliament and will make the
Tribunal an actual guardian of the Sejm'’s rightha@sso-called negative legislator, and on the other
hand will eliminate the problem in relation to fluelges' deliberation in a full bench with an even
number of judges.

Article 190 paragraph 5 of the Constitution in gtatement that the judgements of the
Tribunal "are passed with a majority of votes" amhexcluding situations where in the event of
adjudication by 14-person and 12-person benchgadigement would not be passed due to an even

distribution of votes. In such an event the judaesforced to obtain a majority of votes asire

8 A majority of 2/3 votes of judges of a given Seriatproceedings before the German Federal ConsiitaltiCourt is
required in the event of: § 13 No 1 abuse of fundaaieights § 13 No 2 lack of compliance of a pasiyh the
constitution 8§ 13 No 4 a complaint of the Bundestathe Bundesrat against the President § 13 Noo®mplaint against
a federal or state judge.

 In the proceedings before the Czech Tribunal, s@ut of the general number of 15 is always regue.g. in
adjudicating in the case of non-constitutionalifyan act, non-constitutionality of internationakegments before their
ratification or in cases where the Constitutionabiinal plans to depart from the legal opinion egpeal in the
judgement passed with a full bench.
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gua noncondition of passing a judgement. As a resultaftie judges would have to change his
or her view on the legal assessment of the caspi@stion for the judgement to be passed in
accordance with the order specified in the Cortstitu Such a practice violates the principle of
judicial independence at adjudication. Other judgesuld also not impact the mode a judge of the
Tribunal rules.

As a result of the above analysis, both with regartie number of judges adjudicating and
the required majority to ensure legitimacy of aisien, the Team proposes the following detailed
solutions.

1. The Tribunal adjudicates in a full bench in cases:

a) regarding disputes with regard to competences legtwentral constitutional bodies of the state;
b) regarding the statement of an obstacle in the parfg of the office by the President of Poland
and entrusting the Marshal of the Sejm with tempoperformance of the responsibilities of the
President of Poland;

c) regarding the constitutionality of objectives otiaes of political parties;

d) initiated by a motion of the President of Polandexamining the constitutionality of an act
before signing of that act or an international agrent before its ratification;

e) examining the constitutionality of the act on thegamisation and procedure before the
Constitutional Tribunal,

f) regarding the control of standards, if initiated the president of the Tribunal, three judges of
the Tribunal, the President of Poland, the adjugtigsdbench designated for the examination of this
case;

g) where the adjudicating bench plans to depart filweri¢gal opinion expressed in the judgement
passed with a full bench.

2. The Tribunal adjudicates in a 7-person bench iexas

a) regarding constitutionality of acts and internaéibagreements;

b) compliance of acts with international agreemeregsatification of which requires prior consent
expressed in an act.

3. The Tribunal adjudicates in a 3-person bench iexas

a) compliance of provisions of law published by cehstate authorities with the Constitution,
ratified international agreements and acts;

b) compliance of other normative acts with the Coustin, ratified international agreements and
acts of law;

c) regarding transferring or refusing to transfer astibutional complaint and motion of an entity
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referred to in Article 191 paragraph 1 points 3f5he Constitution;

d) exclusion of a judge.

4. Examination of a case in the full bench requiresgarticipation of at least eleven judges of the
Tribunal. A hearing is chaired by the Presider¥ice-President of the Tribunal and in the event of
obstacles in chairing by those individuals — bydldest judge..

5. Judgements of the Tribunal are passed by a majiritgtes, unless the act specifies otherwise.
6. Judgements of the Tribunal in the full bench arsspd by a majority of votes of the
constitutional number of judges of the Tribunal.

7. The judgement on the constitutionality of the atttlee organisation and procedure before the
Tribunal is passed with a majority of 2/3 of theastitutional number of judges of the Tribunal.

8. Judges of the adjudicating bench, including tharablathe bench and the judge-rapporteur,
taking into account the order of receipt of cases,designated by the President of the Tribunal,

observing in particular the principle of equal dmition of cases among individual judges.

VII.

When adjudicating on the compliance of the Act onfte organisation of, and proceedings
before, the Constitutional Tribunal with the Constitution, the Constitutional Tribunal should sit
as a full bench, and adopt a judgment with a two-tinds majority of the constitutional number
of Tribunal judges.

Within the given framework indicated in the reletvarovision of the Polish Constitution,
the Constitutional Tribunal Act is like any othet & a hierarchically structured system of sources
of law. This means that it may be subject to thezedure of being challenged before the Tribunal
and, consequently, to an assessment of its congplian non-compliance with the Constitution
(in both formal and material tern®)lt should be stressed that in the existing legamntwork
delineated by the wording of the present Constitutof the Republic of Poland, there
are no grounds to remove the act regulating thest@ational Tribunal’s operations from the

cognizance of the constitutional court (just likere are no grounds to do so for any other act with

8 The same applies to all acts that are in for¢hérRepublic of Poland, irrespective of the faat tthe may distinguish
various categories or types of acts based on ffeeht procedures of their adoption or their sc&ee e.g. L. Garlicki,
M. Zubik, “Ustawa w systemierddet prawa”,in Konstytucyjny systedrodet prawa w praktyceed. by A. Szmyt,
Warsaw, 2006, p. 46 and ff.
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a different scope). Another thing that should beleasised is that there are no grounds to establish
a different system of assessing the constitutioaalpliance of this Act and to entrust the said task
to another body, such as, for example, the Sup@ouwet or the Supreme Administrative Court,
which also controls the legal compliance of norweatacts to a certain extéttTherefore, one
should recognise that assessing the constituticoalpliance of the Constitutional Tribunal Act
is the prerogative of the Tribunal itself. The Citmsion does not stipulate any special or différen
control procedure here, nor does it stipulate thre should be no such proceediffgs.
Consequently, controlling the constitutional coraptie of the act regulating the functioning of the
constitutional court lies within the remit of thisry body. What is more, the opinion of the Venice
Commission clearly states that removing this paldicAct from the review would be contrary to
the principles of constitutional justice (point dbthe opinion of the Venice Commissidh).

However, one should acknowledge that the Consiitati Tribunal Act, when reviewed by
the Tribunal itself, should fall under a differemtview procedure, especially since this situation
gives rise to suspicions that the Constitutionabdmal may be acting as both ‘judge and jury’.
After all, abiding by the principle afemo iudex in causa sisone of the foundations of the rule
of law. This is why the recommended solution, establishgmtessis verbifor this one act, should
be a stricter review procedute.

An optimum solution that results directly from thteral interpretation of the Constitution
would be to have the Tribunal adjudicate in fulhble (with a quorum of at least 11 judges) with
stricter majority rules for this one particular ea®ne should pay particular attention to this last
element, as it proposes that in this specific cdidke Act on the organisation of, and proceedings
before, the Constitutional Tribunal, the Tribunglidgment would require a majority of two-thirds
of its constitutional composition, i.e. at least fadges of the total number of 15. This solution
would provide for a stricter review of the Act famg the basis of the functioning of a constitutibna
court, at the same time adhering to the constitatiprinciple according to which Constitutional

Tribunal judgments are made by a majority of voliesould also be in line with the opinion of the

8 This is sometimes put forward so as to avoid asin when the Constitutional Tribunal adjudicataswatters that
concern the Tribunal itself. The tabled proposatsioften indicate the Supreme Court as the compbtaly in that
respect.

82 This would in fact be contrary to rule of law, asrdhnmay be no act of law whose compliance with thes@ation
would not be subjected to the cognizance of an édfjtidg body.

8 The Venice Commission goes even further in its iopinstating that an act regulating the functionisfgthe
Constitutional Tribunal should be subjected to bligatory compliance check with the Constitutiont, tygs proposal is
too far-reaching, since — pursuant to the provisiohthe Constitution of the Republic of Poland—aw undergoes
obligatory checks of its compliance with the Comnsitiin.

84 Since no other control mechanisms may be impleeaeintthe current legal situation, regulated bygtmvisions of
the Constitution of the Republic of Poland.
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Venice Commission, which clearly suggests thatréwrilator is free to decide which majority is
required for the Tribunal to pass a judgment, ddpenon the type of case it examines. The only
line that cannot be crossed in these actions, asdsrlined by the Venice Commission, is the
majority of votes stipulated in the present Constin for judgments made by the Constitutional
Tribunal. However, according to the Venice Comnaissithis simply means that a majority vote
should be the rule (as is laid dowrpressis verbig the Constitution), but it is admissible (and
even advisable) to establish a different, qualifreajority for specifically listed cases. The majpri
of votes, clearly stipulated by the regulator inidle 190 paragraph 5, does not mean that a
different, qualified majority should not apply ipexific, exceptional cases. However, these cases
should first of all be exceptional, i.e. they canreder to the majority of or to all cases revievigd
the Tribunal. Secondly, they should be sufficierthd — above all — rationally justified. It would
seem that a list of such cases should include, gratrers, the Act regulating the organisation of,
and proceedings before, the Constitutional Tribunal

The suggested solution lies within the regulatasnpetenc®, as Article 197 of the
Constitution stipulates that the organisation off proceedings before, the Constitutional Tribunal
should be determined by statute, and at the same sirengthens the presumed constitutional
compliance of this act. In the case of this one adjudicating by a majority of two-thirds of the
Constitutional Tribunal’'s constitutional compositievould additionally protect the principle of
presuming the constitutional compliance of the Awtd the extraordinary activity of the
constitutional court in this respect, asniblens volensacts as both ‘judge and jury’ héefe.
Adjudicating by such majority would additionallygtect the Tribunal’s independerfteThese
fears result from the fact that a group of judgesently sitting in the Constitutional Tribunal too
an active part in preparing the draft act on thediral, which — according to the current legislator
— requires far-reaching amendments that would safelg the Sejm’s right to draft laws
implementing specific state polici&Introducing stricter rules of the constitutionaview of the

act regulating the basis of the Tribunal’'s funcimgnis motivated by concern for balanced and

8 See I. Chojnacka, “Swoboda wiadzy ustawodawczej w wi@nai prawa w orzecznictwie Trybunatu
Konstytucyjnego,’Zagadnienia gdownictwa Konstytucyjnegao. 2 (2011), p. 137 and ff.

% |rrespective, of course, of the interpretativdatifnces of such action.

87 Hence the problem of the majority required for @anstitutional Tribunal to pass judgments shouldibgnitely
correlated with the independence of the Tribunalislges. See J. Zajadlo, ¢&ia konstytucyjny —profil
filozoficznoprawny,” inDyskrecjonalngé¢ w prawie,ed. by W. St&kiewicz, T. Stawecki, Warsaw, 2010, p. 15 and ff.
8 Which only serves to confirm that the dispute @ning the Tribunal may largely be construed asispute
concerning the policy of the state and the stdteesdom to shape it. This is a typical disputenie network of tensions
characteristic of democratic political systems, é&dpecific not only to Poland. See e.g. P. laidtAktywizm
polityczny trzeciej wladzy: na przykladziead Najwyszego USA,” inlInstytucje prawa konstytucyjnego w
perspektywie politologicznegd. by Z. Kietmhski, J. Szymanek, Warsaw 2013, p. 324 and ff.
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objective adjudication on amending the Act whos®a/sions were drafted by active judges of the
Constitutional Tribunal. These actions infringed grinciple ofnemo ius sibi dicere pote@to one
can take decisions concerning the basis of his@g}i Even at the current stage of reviewing the
constitutional compliance of the Constitutionalbmal Act, this principle may negatively affect
the objectivity of judgment, which is the basistw proper legitimacy of each constitutional cSairt.
These proceedings cannot give rise to any doulit mspect to disregarding — or a semblance
thereof — the standards of objectivity (our consemere raised, for example, by the Constitutional
Tribunal Bureau’s assessment of the Sejm’s ongawnvgmaking activity, which is tolerated by the
President of the Constitutional Tribunal). The falght the Constitutional Tribunal seems to
“review” the actions of the Sejm also raises ouloses reservations concerning the impartiality and
objectivity of the Tribunal's decision-making. Thizractice is in stark contradiction to the
accompanying declaration that the remarks publigirethe official website “do not represent the
position of the Tribunal’s judges nor should theydonstrued as judgments, and have no binding
effect”.*°

It should be emphasised once again that the cotistial principle is that of assuming the
constitutional compliance of each act adopted bByShjm. Refuting this presumption should — by
definition — be an exception to the emade in a specific procedural framework of questig
the constitutionality of the incriminated regulati®®n the other hand, constitutional jurisprudence
in Poland would suggest a different model: the camroustom is to assume that the given act
violates the Constitution, and this presumptioanly refuted after a positive constitutional review

of the incriminated norm by the Constitutional Tmial.

VIII.

Applications submitted to the Constitutional Tribunal should be examined by adjudicating

panels on the basis of the sequence in which thegme registered. At the same time, it should be

8 See M. Safjan“Demokracja parlamentarna a wiadzadziéw,” in W trosce o rodzie Ksiega pamitkowa ku czci
Profesor Wandy Stojanowskjejd. by M. Kosek, J. Styk, Warsaw 2008, p. 419.

% Unfortunately, this practice only confirms the tisgaut forward by certain circles, according to whticbnstitutional
courts are granted legislative powers”, since “legjige powers are conferred upon two bodies, i.e.pérliament and
the constitutional court” — see D. Minich, “Trybunénstytucyjny - czy tylko negatywny ustawodawca? &efje nad
statusem ustrojowym TK w dobie kryzysu nowoczésiipin Konstytucja Rzeczypospolitej Polskiej w pierwszych
dekadach XXI wieku wobec wyzimaolitycznych, gospodarczych, technologicznychotesznyched. by S. Biernat,
Warsaw 2013, p. 137.

% Which is the point of all legal presumptions. $e®rzybylski-Lewandowski, “Domniemanie prawne, Lieksykon
wspoiczesnej teorii i filozofii prawa. 100 podstawyeh pogc, ed. by J. Zajadto, Warsaw 2007, p. 55 and ff.
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possible to apply exceptions to the sequence ruistéd in the Act. Our Team deems it appropriate
to fully implement the recommendations of the Venie Commission described in point 91 of the
Opinion of the Venice Commission by increasing thigansparency of the existing case distribution
and case-flow system in the Tribunal and by providig reasonable deadlines for the resolution of

cases.

The President of the Constitutional Tribunal shosildbmit each application instituting
proceedings (unless there are formal obstacles &ojito be examined by a relevant adjudicating
panel, and then oversee the efficiency of procegdamd timeliness of drafting justificatiotfsin
subsequent applications submitted to the Consitati Tribunal, the President of the Tribunal
would appoint judges to adjudicating panels, initiggresiding judges and judges-rapporteurs, by
selecting judges based on their alphabetical dfdérhen appointing the presiding judge and
rapporteur, the President should also take intowdcother cases they examine, their type and
number. The President could refrain from the alphiabl order and appoint the same presiding
judge in subsequent cases, if the cases are reld¢edould also — by way of exception — refrain
from the alphabetical order in other justified cgde particular following his assessment of the
possibility to maintain the timely order of meesngnd hearings. The principles and order of
appointing judges to panels adjudicating on caunsdihal complaints and legal questions should be
defined in the rules and regulations of the Tribuna

The President of the Constitutional Tribunal wonfdify the participants of the proceedings
of submitting the application to be examined byaaljudicating panel (again referring to both
constitutional complaints and legal questions). presiding judge would be legally obligated to
set dates without undue delay, in particular thieslaf meetings and hearings, in line with the
general order of hearing cases assigned by thelPne®f the Constitutional Tribunal. The date of
the first meeting could be set by the Presidemh@®fConstitutional Tribunal. Each presiding judge
would be obligated to keep a general schedulearfqutural steps taken in the process of examining

applications. This general schedule should be @pehavailable online. The open nature of the

92 See Article 37 paragraph 2 in the Law and Justii8) (Braft act: “The dates for hearings at which esis are
examined shall be established based on the seqirewtéch the cases were registered at the Tribuialy. exceptions
are specified in paragraphs 3-5.

% See Article 45 paragraph 2 of the Polish PeoplattyRPSL) draft act: “Judges for the Tribunal srf@tion, including
the presiding judge and rapporteur, shall be sedeftom among all judges of the Tribunal basedlphabetical order,
taking into account the type, number and sequehcases registered at the Tribunal.” The wordingjrisilar in Article
35 of the Modern (Nowoczesna) party draft act: “Jedge the Tribunal’s formation, including the pmisig judge and
the rapporteur, shall be selected by the Presmfethie Constitutional Tribunal based on the alphiabElist of judges,
taking into account the scope, number and sequefncases registered at the Tribunal.” See also lardé in the draft
act tabled by the Committee for the Defence of Deamc(KOD).
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system of assigning cases and the sequence ofmibfished online is a form of social oversight
of the application of the sequence rule. The ppiecof external openness is one of the foundations
of court procedure.

Adhering to the sequence rule for applications rmesdopting the principle of internal and
external sequencing. Internal sequencing meansiaaapplications assigned to the given panel
on the basis of the date of registering the sapliedion at the Constitutional Tribunal, including
issuing, without undue delay, orders by the appoinpresiding judge aimed at the proper
preparation of meetings and establishing the dateechearing as well as issuing the judgment and
drafting its justification without undue delay. Exmal (general) sequencing means that unless there
are formal obstacles preventing their examinatdirgpplications submitted to the Tribunal should
be examined based on the general principle of ¢éa@ence in which they were registered. This
principle should allow for statutory exceptions.h&tence to the sequence rule should be supervised
by the President of the Tribunal.

The sequence rule is a general procedural ruleeaConstitutional Tribunal, but it does not
represent a strict norm referring to the datesamhehearing and publication of each judgment.
Neither does it represent, in practice, an absaloligation to set the dates of hearings baseti®n t
sequence in which applications were registeredeaConstitutional Tribunal (and the obligation to
adjudicate in the sequence order decided in adyaHosvever, adhering to the above principles,
judgments will be issued more or less accordindpéosequence rule. Possible deviations from this
rule (e.g. due to adjourning a hearing or postppitine publication of a judgment) may result from
the complexity or — on the other hand — simpliaifycertain cases. Owing to democratic oversight
and external openness of schedules, such deviatiwag not result from unjustified and
uncontrolled manipulation of time. This principlelincontribute to strengthening the rights of
citizens to a fair and fully open trial taking ptawithin a foreseeable deadline.

Applications on the following matters should be raxzed, and hearings set by the presiding
judge, out of turn (i.e. without adhering to theysence rule and possibly taking into account
particular deadlines):

a) legal compliance of an act before it is signed egal compliance of an international
agreement before its ratification;

b) constitutional compliance of a budget act or priovial budget before they are signed; in
this case, the Constitutional Tribunal should bégaked to adopt its judgment within 2 months
from the date of registering the application atTnbunal at the latest;

C) constitutional compliance of a normative act, whargudgment of the Constitutional
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Tribunal may result in financial contributions thae not stipulated in the budget or provisional
budget act — in this case, the President of thestitahonal Tribunal should be obligated to apply
to the Council of Ministers for its opinion. On tbéher hand, the Council of Ministers should be
obligated to issue its opinion within 2 months.lirgi to meet the deadline for issuing such an
opinion would not postpone examining the case attha

d) determination of an impediment to exercise theceféf President of the Republic of Poland

and provisionally conferring the obligations of Sldent of the Republic of Poland upon the Marshal

of the Sejm;
e) a competence conflict between central constitutibndies of the state;
f) constitutional compliance of the ConstitutionalbCmal Act.

Participants of the proceedings should presentwréten position on the case within 2 months
from the receipt date. The presiding judge shoatdiise date of the first meeting without undue
delay. This date could also be set by the Presioktite Constitutional Tribunal. The presiding
judge could then summon the participants of thegedings to present additional positions. Then,
he would set the hearing date. The hearing shaillel place not earlier than after 2 months from
serving the participants of the proceedings witto#ification of its date, and for cases adjudicated
as a full bench — after 4 months.

The above rule concerning the time of setting #erimg would not apply in two cases:

a) preventive review of the budget act (Article 224gupaph 2 of the Constitution) and

b) submitting an application on the determination ofdadstacle to exercising the office of
President of the Republic of Poland (Article 13tagaaph 1 of the Constitution).

In the latter case, the Constitutional Tribunalidd@act immediately.

Our Team backs the position of the Venice Commis#iat introducing the sequence rule
for applications to Article 80 of the amended AtDecember 2015 is “logical”, as it is “a means
of increasing citizens’ right to a fair trial withia reasonable period of tim& The statutory
sequence rule strengthens the guarantee of adherihg rule of law.

The memo of the Constitutional Tribunal Bureau udes wrong accusations that the
statutory regulation of the sequence rule is “inedible in view of the principles of judiciary
independence and its separation from the exechtaech”, because “setting the dates of hearings
and proceedings in camera is closely related tessence of the Tribunal’s adjudication on matters

referred to in Article 188 and 189 of the Constiint.*® This is a poor argument, since Article 197

% Point 55 of the Opinion of the Venice Commission.
% See memo of the Constitutional Tribunal Bureau @ehlegal status is unclear) on the deputies’ dretfton the
Constitutional Tribunal tabled in the Sejm on 29iAp016. www.trybunal.gov.pl
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of the Constitution stipulates that the procedw@fie the Constitutional Tribunal be regulated by
way of statute rather than by the Tribunal itselfiid procedural requirements, such as the
requirement to adhere to the order, are an eleofeptocedure before courts and tribunals, the
guarantee of treating all entities equally. The €iational Tribunal is not an isolated body
standing above the law and as such it is not deobal statutory framework for action. Its legal
avenue to issue a judgment is established by theldéive branch. This is a poor argument also on
account of the fact that the above solution alltwsumerous statutory exceptions concerning the
cited provisions in particular. A similar soluticmused, e.g., by the Supreme Administrative Court
and it is not deemed dysfunctional or in breachan§ principles related to the “essence of
adjudication” by an independent court in a demacrate of law.

The fact that these rules will be laid down in ast Aather than in the rules and regulations
of the Constitutional Tribunal is justified by tAeibunal’s particular position and the exceptional
nature of its tasks. These rules ensure the egeatment of all entities which apply to the
Constitutional Tribunal. What is more, they do ndtinge upon individual human rights in the
slightest. Each application, irrespective of itsobogy, will have an equal opportunity of being
examined within a reasonable deadline. This wilrggthen the sense of subjectivity in a democratic
rule of law. As a rule, abstract control initiateyl way of an application has no direct effect on
individuals.

If the President of the Constitutional Tribunal hiad freedom of choosing the sequence of
cases to be examined by the Tribunal, this cow laanegative impact on the assessment of his or
her work and give rise to suspicions of maniputatime sequence of hearing cases submitted to the
Tribunal®” On account of the exceptional role of the Predidéthe Constitutional Tribunal, he or
she should be granted with such statutory work itimmd that the Act, while organising the
sequence of cases, would even preclude any pagsidilsuggesting any form of manipulation.
The President of the Constitutional Tribunal orgasiits work and is under a statutory obligation
to monitor the timeliness and succession of cdsas circumstances may the person overseeing
the workflow at the Constitutional Tribunal giveeito even a semblance of bias, lack of objectivity
or independence. If this element of the proceduas mot regulated by statute, this would at least

hypothetically open up the possibility to suppreggplications that are socially or politically

% See the Rules and Regulations of the Supreme Aslmative Court adopted in a resolution of the Genssaembly
of SAC Judges of 8 November 2010 r. (Official Gazeftthe Republic of Poland reference: MP z 2010 B&ipoz.
1007).

9 The Together (Razem) Party is of a different apini‘The Tribunal must have the right to choosedberse of its
work, so as to examine cases not based on the seggmenhich the requests were registered, but baisedh assessment
of their weight and urgency.” (letter to the Marsbfthe Sejm of 14 April 2016).
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inconvenient for various reasons, or else to spge@roceedings (i.e. in matters with a strong
influence of the public opinion, interest groupgdia or political pressure). All in all, this satut
represents a threat to the authority of the Prasidithe Constitutional Tribunal and is therefore
inadmissible according to our Team.

This situation (to quote the Vice-President of @enstitutional Tribunal S. Biernat, who
underlined that the procedure should be organisesuch a way that places the body above
suspicion) “may give rise to a suspicion that tlmlybis opportunistic or politicised®® This
possibility should be legally excluded for the binef the independence of the Tribunal and its
judges. The rules and regulations of the SupremetClike those of the Supreme Administrative
Court, also include the relevant provisions on @nguthe order and timeliness of examining
cases?® The rule of examining cases based on the sequenehich they were registered at the
court applies to the entire judiciary in Polande\Eting this rule to the rank of an Act is justfie
by the Constitutional Tribunal’'s special competentecording to Article 73 paragraph 1 of the
rules and regulations of the Supreme Court: “Case$ieard on the basis of the sequence in which
they were registered at the Supreme Court, unleggeific provision stipulates otherwise”, and
paragraph 2 reads: “In particularly justified caghe President of the Supreme Court (head of the
department) may order that a case be heard outrsf'° Article 21 of the rules and regulations of
the Supreme Administrative Court stipulates thathtbad of the adjudicating department manages
the work of the department and, among others, “toohsetting the dates of hearings by judges”,
“controls the validity of adjourning hearings aheé tourse of cases with lengthy proceedings”, and
“controls the timeliness of drafting justificatidng\ccording to Article 44 paragraph 1 of the rules
and regulations: “The head of the department ketslates of hearings for subsequent three-month
periods”, and paragraph 2 reads: “Cases for eattfedfearings (sessions) are assigned on the basis
of the sequence in which they were registeredgking into account cases that are to be examined
out of turn”. Article 49 further stipulates thatCéses resulting from remedies concerning the
judgments of voivodship administrative courts skdug examined on the basis of the sequence in
which they were registered at the court, unlegseaiic provision stipulates otherwise”.

In Poland, the level of confidence in state bodiesluding in the judiciary, is very low.

This is confirmed by many research studfédinfortunately, the Venice Commission failed to

% Constitutional Tribunal judge S. Biernat said sarimg a session of the Sejm committees debatingthen
Constitutional Tribunal draft act in May 2015, odgm.gov.pl/zapisy.

% See the Rules and Regulations of the Supreme @dopted in a resolution of the General Assemblgugreme
Court Judges of 1 December 2003 (Official Gazettl@Republic of Poland reference: MP 2003 nr 57 phz

100 See above.

101 E.g. Opinion poll on the image of the judiciarysessment of the reform of the judiciary, curremtidlcawareness
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consider that. In view of the importance of statytguarantees for improving the level of
confidence, the sequence rule, which strengthecis guarantees, should be taken into account.
Judges of the Constitutional Tribunal very cleailyscribed this problem. Here’'s an example:
during the discussion that took place at the sesHi&ejm committees devoted to the Constitutional
Tribunal draft act, Vice-President S. Biernat -erehg to another problem — pointed to the dangers
that appear when a body is free to choose cas®satuine (the matter at hand was the lack of the
obligatory presence of the prosecutor during a @Goisnal Tribunal hearing, which de facto
means abandoning the rule of examining cases onadyyieaving it at the prosecutor’s discretion),
as this “may give rise to a suspicion that the bmdgpportunistic or politicised”. At the Sejm
committee sitting, S. Biernat said: “I appeal te tionourable deputies to uphold the obligatory
participation of the Prosecutor General in procegslibefore the Tribunal. It is not negligible
whether the Prosecutor may select cases that aneeaést to him or not, as unfortunately this may
give rise to a suspicion that the body is oppostimior politicised™? Since the Vice-President of
the Constitutional Tribunal noticed that “selectoages” by a state body (an analogy to the lack of
a statutory order of hearing cases at the Constitait Tribunal and the possibility to “select cdses
by the President of the Tribunal) may give risédcsuspicion that the body is opportunistic or
politicised”, and directed this remark at the inelegent Prosecutor General — for this very reason
he should approve of the statutory limitation adlesting the order” of applications by the Prestden
of the Tribunal.

Another argument for the statutory organisatiors@fuencing was cited by the Venice
Commission, when it stated that “during the (.igity the length of proceedings before the
Constitutional Tribunal was criticised”, and “it wid not only be politically legitimate to react to
such a situation, but there might also be an ofitigao do so™% However, at the same time the
Venice Commission acknowledged (which de facto igespresents the Commission’s subjective
assessment), that the average time of 21 monthedo a case and adopt a judgment is not a
“systemic” or “structural problem calling for immiede or a far-reaching reactiot?* Our Team
does not agree with this conclusion of the Venicen@ission. On the contrary, one should

recognise that such a “structural problem” existd a according to our Team — requires an

of alternative methods of solving conflicts and tights of crime victims, Report of the Ministry d@istice, Warsaw
2009, J. Betdowski, M. @kowicz, D. Szécito, Efektywndé polskiego gdownictwa wswietle bad@ miedzynarodowych
i krajowych,Civic Development Forum (FOR) Report, Warsaw 2010.

102 Report of the Justice and Human Rights Committeklegislative Committee on the Constitutional Trilal draft
act tabled by the President of the Republic of Rail&hancellery of the Sejm orka.sejm.gov.pl/zapisyy 2015.

103 point 55 of the Opinion of the Venice Commission.

104 Point 56 of the Opinion of the Venice Commission.
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“immediate and far-reaching reaction”. The critiisf the time one has to wait for a Constitutional
Tribunal judgment in Poland is fully justified. Bhproblem should be seen in a broader context
than that assumed by the Venice Commission. Pdlaado catch up following several decades of
the communist rule, and this requires a much higloeking speed and greater activity of all bodies
that serve the rule of law, human rights and deawcr

Another argument for the sequence rule was alseiged by the Venice Commissiofy.
The Commission stated that there are “a few siat@gich constitutional courts are obliged to
examine the incoming cases in a certain chronadgicder”, so this is both admissible and
implemented in European practice. What is mearg Isethe principle of structuring the incoming
applications, maintaining order. A principle thusnstrued is not tantamount to an absolute
obligation of adjudicating and issuing judgmentstinct chronological order.

A subsequent argument is provided by the positidhe Grand Chamber of the European
Court of Human Rights, which also regarded the mbi@gical order of registering cases as the rule,
noting that “other considerations than the meremdlogical order in which cases are entered on
the list” should only “sometimes” be taken into agat by the constitutional cout® It follows
that the ECHR also recognizes exceptions to thaesesp rule, and precisely that is proposed by
our Team. One should take into account the argwsredithe Venice Commission that the sequence
rule should not be absolutely binding. The maipoesibility for external sequencing is vested in
the President of the Constitutional Tribunal, amdifiternal sequencing — in judges presiding over
adjudicating panels.

From the axiological and pragmatic standpoint,auld be valuable and proper to maintain
this ordering principle. This rule provides for eptions and is not understood as a mechanical
obligation of setting strict dates for hearingeatty on the day the application is registeredet th
Constitutional Tribunal, but as a principle accagdio which applications submitted earlier are
efficiently processed before those submitted laldre fact that the general schedule of the
Constitutional Tribunal’'s work will be fully avaitde online will serve as a strong social barrier
protecting against violating this rule. Accordirggdur Team, the full external openness in that
respect represents the foundation of the demogedmedure.

The proposed solution takes into account the fhat tases differ in terms of their
importance and complexity. Consequently, some h&ean given priority by being enumerated in

the Act, and in terms of others, such wording efphinciple does not preclude the presiding judge

105 See point 55 of the Opinion of the Venice Commission
106 Point 62 of the Opinion of the Venice Commission.

72



from establishing a slightly later or earlier dafiethe hearing than would result from the strict
sequence in which the cases were registered &dhstitutional Tribunal. Introducing a statutory
principle and external openness (transparency)malke it more difficult to block applications or
move them along the waiting list for politically mated reasons.

“Examining the application” should be interpretexithe entire process starting with the
President of the Constitutional Tribunal assigrtimgcase to a relevant adjudicating panel, through
the presiding judge establishing the compositioth @ate of the meeting and hearing, to issuing a
judgment and publishing a justification. Accorditegthe Act, all of the above actions should be
undertaken without delay, and their dates should\zglable to the public so as to enable the
external social oversight of a fair and successkamination of cases.

Owing to this interpretation of the sequence rabgh presiding judge of an adjudicating
panel will take autonomous decisions concerningltites of individual cases, taking into account
— as one of the important premises — the genetpalesee rule, which in no way violates such

judge’s independence.

IX.

The contemporary constitutional court is not only anegative legislator, but also a court
safeguarding the constitutional rights and freedomf the individual. It performs this function
through the institution of the constitutional complaint. Owing to the so-called ‘narrow’ form of
the complaint stipulated in the Constitution, our Team is inclined to call for a deep reform of this
instrument of protecting human rights (Article 79 paragraph 1). The basis of its application should
be extended to include final decisions in both admistrative and court proceedings®’, and possibly
also omissions of the executive. Since such a fagaching reform would require an amendment to
the Constitution of the Republic of Poland, our Tem is absolutely of the opinion that until such
an amendment is adopted, the applicable solutionshsuld be those stipulated in the 1997
Constitutional Tribunal Act, in particular those re ferring to appealing against a decision on

refusing to review a constitutional complaint.

107 See L. Garlicki, “Ewolucja funkcji i zad# Trybunalu Konstytucyjnego (dwad&i@ pie¢ tez na
dwudziestopgiciolecie)”, in Ksigga XXV-lecia Trybunalu Konstytucyjnego. Ewolucja funkéjzada Trybunatu
Konstytucyjnego - zalenia a ich praktyczna realizacgd. by K. Budzito, Warsaw 2010, pp. 21-22; P. jaulil.
Grzybowski, “Skarga konstytucyjna jafmdek ochrony praw jednostki w polskim systemie ptainaSady i trybunaty
w Konstytucji i w praktyceed. by W. Skrzydio, Warsaw 2005, p. 123; A. talBkarga konstytucyjna jakérodek
ochrony praw cziowieka. Przyczynekdiskusjl, Przeglgd Prawa Konstytucyjnego, no. 4(2012), p. 42 and ff.
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The opinion of the Venice Commission is based amumber of important axiological
assumptions, including those related to perceithegactivities of the constitutional courts frore th
perspective of protecting the individual. This cahttheme clearly corresponds with the
contemporary view of the function of the constibatand general evolution of constitutional courts.
This way of perceiving the activity of constitutalrcourts is also seen in the theory and doctrine o
Polish constitutional law, as testified by numeraaademic publications. Our Team believes that
this fragment of the Venice Commission’s statenseould be emphasised, especially in the context
of analysing the constitutional measures of pratgchuman rights, including in particular the
assessment of the effectiveness of the constialtioomplaint. The constitutional complaint,
introduced for the first time to the Polish Condtiin in 1997, has the so-called ‘narrow’ form,
which in many cases largely limits the actual pctten of human rights. It only concerns situations
when the human rights violation resulted from theanstitutionality of the norm which formed the
basis of ruling in the given case (Article 79 pasgoip 1 of the Constitution). Executive and judigiar
actions, which may also result in violating rightel freedoms, remain beyond the scope of review
on account of protecting the individual.

According to our Team, the constitutional complaequires thorough reform, as indicated
by experience from its functioning in Poland andgnather European countries. Without prejudice
to the final shape of such reforms, our Team iefopinion that the application of the complaint
should be extended to include final decisions ith Emiministrative and court proceedintffsOne
should also consider the possibility to extend #stepe of the constitutional complaint to
additionally include legislative and executive osmsis. However, in the former case, the
regulator’s activity should be particularly careuld balanced, as this competence is very clearly
associated with the Sejm’s law-making capacity. pbé&ential conflict of competence between
bodies whose authority is differently legitimisedwid be a highly unfavourable outcome. The
proposals put forward by our Team are on the omal leamed at extending the Constitutional
Tribunal’s competence in a discipline that seentsetthe natural field of operation of the judiciary
i.e. safeguarding the rights of the individual, amdthe other at maintaining judiciary operations

within the limits resulting from the nature of @sthority.

The reform of the constitutional complaint hasdket into account the specific nature of

this institution, including in particular its subl&ry character. Consequently, the possibility of

108 | . Garlicki, “Ewolucja funkcji...” pp. 21-22; P. Tuleja, M. Grzybowski, “Skarga konstyjna jakosrodek

ochrony...”, p. 123; A. tabno, “Skarga konstytucyjaio srodek ochrony praw czlowiekd, p. 42 and ff.; see also
L. Bosek, M. Wild, “Komentarz do art. 79 ust. 1 Kytucji RP”, in Konstytucja. Komentarzd. by M. Safjan,
L. Bosek. vol. I, Warsaw 2016, p. 1824 and ff.
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applying this complaint to the results of law apation by courts should be regulated accordingly.
The practical considerations of applying the conmplare also important in the context of providing
an adequate underlying norm. The regulator shaildel into account not only the substantial aspects
of applying the constitutional complaint, but atke Constitutional Tribunal’'s actual capacity to
perform this function. This is why the said refoshould be implemented with particular attention
to the Constitutional Tribunal’'s actual capacityhear cases on a complaint basis; its premises
should be regulated so as to maintain the senksgal protection, but provide strict preliminary
selection criteria. What should be used here idtbad experience of Spain, Germany as well as

Hungary, and the legal solutions adopted by thesatcies.

X.

The establishment of transparent, and at the saménte logical and functional principles
of disciplinary proceedings against judges of the @hstitutional Tribunal (both active and retired)
is a necessary requirement of a democratic rule daw, in which public authorities and their
functionaries act on the basis and within the limis of the law'®® Furthermore, a correctly
regulated accountability procedure concerning judge of the Constitutional Tribunal is an
important element of legitimising constitutional judicature. One should also bear in mind the
additional moral requirements applying to persons rercising public functions, and above all to
judges. The mechanism of calling judges to disciplary account should first and foremost

safeguard the authentic independence of the Conatiional Tribunal and its judges.

Disciplinary proceedings against judges of the @tuinal Tribunal should be “locked”
within the Tribunal, which means that other, exéd®emtities may not be involved in the procedure
of enforcing disciplinary accountability. It shoullso be stressed that the President of the
Constitutional Tribunal bears particular respodiibin disciplinary proceedings, which serves as
another argument in favour of establishing a tefnofice for this post. However, confining
disciplinary proceedings against judges of the Gt®nal Tribunal within the Tribunal itself does
not preclude external bodies from filing relevantifications. It should be stressed that such a
request does not launch any disciplinary proceediagainst a judge, merely serving as a
preliminary element, whose legitimacy is assesgetid President of the Constitutional Tribunal —
autonomously and with full respect for the Tribus@dependence. The relevant recommendation
should be to establish (by way of an act) a body i particularly predestined to submit the said

notification on the basis of the Constitution. Tisithe President of the Republic of Poland, whose

109 See Atrticle 7 of the Constitution of the Republioland.
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role is unquestionable here, as he is the guaddithre Constitution (see Article 126).

In Poland, a judge of the Constitutional Tribundike any other citizen of this country — is
obliged to abide by the law. However, on accounthef function performed and social status
enjoyed by the judges, their fulfilment of the abmbligation should have a qualified character. In
no case should judicial independence be interpraseal characteristic that relieves judges of their
responsibility. Consequently, judges should be helwbuntable for violating the law, including for
dishonourable conduct.

In Poland, the principles of holding judges to actcare regulated solely by an ordinary
act adopted on 25 June 2015 as the Act on the i@grmstal Tribunal and amended by the Act of
22 December 2015. Pursuant to Article 28 paragh@nd 3 of the said Act, a judge of the
Constitutional Tribunal may be held to disciplingand solely disciplinary) account before the
Tribunal for violating the provisions of the lawffending the dignity of the office or other unethiic
behaviours that could undermine trust in his orimgrartiality or independencé®

The Act of 25 June 2015, amended by the Act of 22dnber 2015, does not regulate the
question of initiating disciplinary proceedings sngh judges of the Constitutional Tribunal.
Consequently, it should be assumed that all cisz#rthe Republic of Poland may notify (inform)
the President of the Constitutional Tribunal ofcghfinary offences committed by judges of the
Tribunal. In response to the said notification, Bresident of the Constitutional Tribunal should
appoint (at random) one of active judges of thdéUdmal to act as the disciplinary spokesperson
responsible for examining the given case. Havingqhmeted the investigation procedure, the
disciplinary spokesperson should either refuseileo the application to institute disciplinary
proceedings in the case at hand with the Presmwfetite Constitutional Tribunal or file such an
application (in the former case, the spokespersould communicate his or her decision to the
person who submitted the notification, who may thppeal the spokesperson’s decision within 7
days from the receipt date; such appeals shoukkamined by a panel of three judges randomly
appointed by the General Assembly of Judges o€thestitutional Tribunal).

The amended Constitutional Tribunal Act of 22 Deben2015 confers a particular role in
instituting disciplinary proceedings against a jgdd§the Constitutional Tribunal upon the President
of the Republic of Poland and the Minister of JuestiArticle 28a reads: “Disciplinary proceedings

may also be instituted further to an applicatiamnfrthe President of the Republic of Poland or the

110 A “disciplinary act” was very similarly defined ihé Czech Republic. In the Act of 16 June 1993 (i1388-142),

it was referred to as “an action that consists trelsing the solemnity and dignity of the functibehaviour that may
result in the loss of trust.” In Slovakia, on thiber hand, in the Act of 10 January 1993, the follmivere indicated:
“violating official duties, violating the solemnityf the post or a threat to trust enjoyed by jutiges
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Minister of Justice within 21 days from the date@teipt of the application, unless the President
of the Tribunal decides that the application isoumided. The applicant shall be served with the
decision on refusing to institute disciplinary peedings, with reasons stated, within 7 days from
the date of issuing the said decision.” Before dbeve-mentioned amendment of the Act, the
Executive branch (President of the Republic of RajaMinister of Justice) “was not entitled to
institute disciplinary proceedings” (point 92 oét®pinion of the Venice Commission). The Venice
Commission questioned this legal regulation orgtieeinds that “it is not clear what the justificatio

is for introducing such a provision into the Polfstt”, “the Act does not grant the power to inigat
such proceedings to any other external actor” #mel President and the Minister of Justice have no
special role in the criminal proceedings that migatbrought against constitutional judges under
the conditions set out in Articles 24-27 of the "A@toint 93 of the Opinion of the Venice
Commission).

According to the Team of Experts on the IssuestRélt the Constitutional Tribunal, the
above remarks concerning the President of the Riepab Poland are not legitimate for the
following reasons: the President of the RepublidPofand is the guardian of the Constitution
(Article 126 paragraph 2 of the Constitution), app® the President and Vice-President of the
Constitutional Tribunal, is held to account beftire State Tribunal (Article 198 paragraph 1 of the
Constitution), i.e. he is not accountable before@onstitutional Tribunal. Consequently, there are
no constitutional obstacles that would prevent fitm acting as an external body influencing the
Constitutional Tribunal in the event of illegal political actions undertaken by constitutional
judges.

Moreover, the Venice Commission’s remark in poiat® the Opinion — that the President
of the Republic of Poland has “no special rolehiea triminal proceedings that might be brought
against constitutional judges under the conditsgtsout in Articles 24-27 of the Act” — is a poor
argument against granting him initiative to ingetuisciplinary proceedings, as criminal and
disciplinary proceedings are two different and sefgatypes of proceedings. It should further be
noted that enabling the President of the RepubfliPaland, as an external body, to submit the
application referred to in Article 28a of the ameddict would facilitate instituting disciplinary
proceedings, as initiating such proceedings “frém inside” (in particular with respect to the
President or Vice-President of the Constitution@bdnal) could be difficult.

As is clear from the above deliberations, the r@t¢\provisions regulating the disciplinary
accountability of constitutional judges are in @an Poland. Not all European countries have

adopted similar regulations. In France, for examble Constitutional Council Act of 6 November
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1958 does not contain any provisions concerningltbaplinary accountability of members of the
Council. In Spain there is only a provision enatplithe Constitutional Court to depose a
constitutional judge from his/her office, in Hungar a provision allowing to remove a judge’s
immunity, and in Lithuania — a provision on suspgagdhe powers of a Constitutional Court judge.
In some countries, disciplinary proceedings agajnsiges are the sole prerogative of the
Constitutional Court (e.g. Spain, Portugal, Turkeg)others, disciplinary proceedings include a
judge investigator (e.g. Portugal, Turkey), anatiners still, provisions of the criminal procedure
apply to disciplinary proceedings (Turkey, Slovakia Austria, on the other hand, disciplinary
proceedings against constitutional judges are g@ekiby provisions on the accountability of
common court judges. In terms of instituting disicigry proceedings against a constitutional judge,
in Turkey this decision is taken by the Tribundtisg as a full bench, in the Czech Republic — by
the President of the Constitutional Court, and atvia — by the President of the Court, his deputy
or three constitutional judges. In terms of the banof judges adjudicating on disciplinary matters,
the most prevalent solution in the first instanee@anels of three judges (e.g. the Czech Republic,
Romania, Slovakia, Turkey). In Latvia, in the firsstance, the Tribunal adjudicates as a full bench
Appealing the court judgment of the first instanca disciplinary case to the full bench is possibl
e.g. in the Czech Republic, Portugal and Slovakieereas certain countries have no provisions that
would stipulate the possibility to appeal such dgment (e.g. Latvia, Germany, Romania or
Turkey).

In the Polish legal regulation governing disciptin@roceedings against a constitutional
judge, the relevant application to institute suadcpedings is submitted to the court of first ins&
by the President of the Constitutional Tribunakhaa panel of three judges adjudicating in the case
(Article 29 paragraph 1 of the Act of 22 Decemb8i%). The President of the Constitutional
Tribunal decides on the judges to sit on first- @edond-instance panels in a draw (Article 29
paragraph 1 and 2 of the Act). Our Team proposesrtend this fragment of the regulation by
introducing retired judges of the Constitutionaiblinal to adjudicating in disciplinary cases on a
voluntary basis. Consequently, such judges wouldrtigled rather than obligated to adjudicate in
disciplinary proceedings. Like active judges, extijudges would also be selected by the President
of the Constitutional Tribunal in a draw. Howeu&ey would not be able to preside over the panels,
which would be enlarged accordingly: five judgegha first instance, including two retired ones,
and seven judges in the second instance, inclutineg retired ones.

In terms of disciplinary sanctions applicable tpudge of the Constitutional Tribunal for

committing a disciplinary offence, the Act of 22 d@eber 2015 lists the penalty of caution and
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reprimand (Article 31) which may be administered disciplinary proceedings before the
Constitutional Tribunal, and the penalty of depgsen judge of the Tribunal which may be
administered by the Sejm. This penalty may be retgaefrom the Sejm, in particularly gross cases
only, by the General Assembly of Judges of the @mti®nal Tribunal acting on its own initiative
or based on an application of the President oRgublic of Poland or Minister of Justice (Article
3la paragraph 1 and 2 of the Act). This solutios baen clearly questioned by the Venice
Commission (see point 94 of the Opinion). It is thanoting, however, that the Sejm is the very
body that appointed the judge of the Constitution@unal and that this sanction is related to
violating the provisions of the law, offending tlmnity of the post of a constitutional judge or
other unethical behaviours that may undermine trushe judge’s impartiality or independence
(this sanction may also apply to judges of the @arwnal Tribunal with respect to their conduct
before assuming the post if they failed to dischahgir obligations related to a public post held o
proved unworthy of the post of a constitutionalgadas was stipulated by the previous statutory
regulations). One should also mention the fact thatadopted statutory solution regarding the
disciplinary penalty of deposing a judge of the &dational Tribunal, which may be administered
by the Sejm, is related to similar solutions incglan Germany and Austria.

It should also be stressed that the disciplinanmyafig of deposing a judge is limited to
“particularly gross cases” (Article 31a paragrapdf ihe Act of 22 December 2015) and that it was
fully justified to entrust a different body tharet&onstitutional Tribunal to decide upon the highes
possible sanction. On the other hand, the posttidhe Venice Commission expressed in point 94
of the Opinion — that the new provisions enableSk@n to decide upon deposing a judge on the
basis of political considerations — should be rdgdras groundless. After all, the Sejm is fully
bound with the wording of the application submittgdthe General Assembly of Judges of the
Constitutional Tribunal. Whether or not such anl@pgion is served on the Sejm at all remains at

the full discretion of the Tribunal.
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/-1 Arkadiusz Adamczyk /- Anna tabni

/- Wojciech Arnd /-1 Jan Majchrowski
/-I Bogustaw Banaszak /- Maciej Marsze

/-/ Andrzej Bryk /-/ Bogustaw Nizi@éski
/- Pawet Czubi /-/ Bogdan Szlach

/-1 Andrzej Dziadzio /- Bogumit Szmulil
/-1 Jolanta Jabitska-Bonca -/ Jarostaw Szymanek
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